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By IN the best of jugglers occasionally drop something. That is 
true of the man who juggles figures, too. But there is always someone 
who thinks he can beat the game. By the time he makes a slip, he 
usually has dissipated most of the funds which he has embezzled. Em- 


ployers need Fidelity Bonds. 
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THE TRAVELERS INDEMNITY COMPANY 
HARTFORD, CONNECTICUT 
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Oh, Romeo, wherefore wert thou? 


The Corporation Trust Company 


CT Corporation System 
And Associated Companies 
* 


CL 458 State Street 
..57 Forsyth . Ww. 








De! iam | 
Harthord. ance QO State Street 





Many a corporation official has, perhaps uncon- 
sciously, so paraphrased Juliet’s sad question—as his 
company has had to pay up on a judgment by default 
entered because, when summons in a law-suit was 
served in some state in which it is qualified to do 
business, its corporate representative in that state 
was not to be found at the registered address; or 
as he saw a just claim uncollectible because his 
company’s designated corporate representative in 
some state had failed to stay at the designated address 
and the company was denied the right to maintain 
suit in the state’s courts. 


Such is the wind-up so often of desig-ating a cor- 
poration’s employe, or one of its business :onnec- 
tions, as its corporate representative when qualif: ing 
to do business in any state. 


The offices and representatives of The Corporation 
Trust Company, C T Corporation System, and asso- 
ciated companies, cover every state and territory of 
the United States and every province of Canada. The 
corporate representation they furnish to attorneys for 
their corporation clients is continuous, never-inter- 
rupted representation—representation that makes the 
risk of the corporation’s being left without an office or 
representative in the state so small as to be 
disregarded. 
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THE LAW OF FOODS, DRUGS, 
AND COSMETICS 
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A PRACTICAL WORKING MANUAL: 
Including Trade Correspondence Rulings, Ad- 
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maries of Judgment, Typical FDA Rulings, 
Forms of Practice. It analyzes, annotates and 
explains the Federal Food, Drug, and Cosmetic 
Act of 1938 and related regulatory statutes, 
State and Federal. 


AUTHORITATIVE: 

The work is complete and authoritative and is 
based upon the author’s professional experience 
and services for numerous interests in these 
fields. He gives you not only the laws and regu- 
lations of the Federal Government but also the 
State statutes and the decisions of all federal 
courts in the United States. 


FIVE DAYS’ FREE EXAMINATION: 


$17.50 


INCLUDING NEW 1945 POCKET SUPPLEMENT 
Descriptive circular and specimen pages sent upon request 
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In THISISSUE 


Our Cover 





Our cover for this issue depicts Church House, adjoin- 
ing Westminster Abbey, London, where the Preparatory 
Commission of the United Nations opened its sessions 
on November 24. Photograph from The “Topical” Press 
Agency, Ltd., London. 


Administrative Procedure Bill 


Another step in the Association’s and other organi- 
zations’ long-time objective of accomplishing needed 
reforms in administrative law and procedure was ac- 
complished on Monday, November 19, when the Senate 
Committee on the Judiciary reportéd favorably for the 
action of the Senate the proposed Administrative Pro- 
cedure Act (S. 7 as revised). As our leading article in 
this issue we publish a report and analysis of this im- 
portant bill, and also a comparison of S. 7, the Minority 
Bill (1941) S. 674, and the Walter-Logan Bill (1939). 


Reflections of a Judge 


Judge John D. Martin, of Tennessee, addressed the 
Judicial Conference for the Sixth Circuit on October 18, 
commenting on the sweeping changes which have taken 
place during his ten years’ service on the Bench.. 


Judge Cordell Hull 


With great pride we pay tribute to an illustrious mem- 
ber of our profession, Cordell Hull, former Secretary 
of State, recipient of the Nobel Peace Prize for 1945, 
and member of the Permanent Court of Arbitration. 


Indictment of War Criminals 


Readers who have not had access to the full text of the 
voluminous indictment of the war criminals, whose trial 
is now in progress in Nuremberg, will be interested in 
the factual and comparatively brief summary of the 
indictment prepared by E. J. Dimock, member of the 
Board of Editors of the JOURNAL. 


How to Get and Keep 
Independent Judges 


In connection with the Hobbs-Wagner bill (H. R. 2181; 
S. 920) , now reported favorably by the House Committee 
on the Judiciary, we print a comprehensive analysis of 
the bill and of its effect on members of the federal 
judiciary. 
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Senate Judiciary Commuttee Reports 
Admumstrative Procedure Bull 


An important step toward the ac- 
complishment of long-needed reforms 
in administrative law and proced- 
ure, for which the American Bar As- 
sociation and other public organi- 
zations have worked for many years, 
was taken on Monday, November 19, 
when the Senate Committee on the 
Judiciary reported favorably for the 
action of the Senate of the United 
States the proposed Administrative 
Procedure Act (S.7 as revised). 

The Association’s Special Com- 
mittee on Administrative Law, of 
which Carl McFarland of Washing- 
ton, D. C., is the Chairman, has ap- 
proved unanimously the text so re- 
ported, as meritorious and as respon- 


sive to the declared position, and in , 


furtherance of the policies, of the 
American Bar Association. Members 
of the Association will hail the Com- 
mittee’s action with great satisfaction, 
and will study the report and the bill 
with keen interest. 

In recommending the enactment 
of the measure, the Senate Commit- 
tee on the Judiciary issued a compre- 
hensive report and analysis, of which 
the following is a synopsis: 

There is a widespread demand 
for legislation to settle and regulate 
the field of Federal administrative 
law and procedure. The Committee 
on the Judiciary is convinced that, 
at least in essentials, there should be 
some simple and standard plan of 
administrative procedure. 


|. Legislative History 


For more than ten years Congress 
has considered proposals for gen- 
eral statutes respecting administra- 
tive law and procedure. 

In 1937 the President’s Commit- 
tee on Administrative Management 
issued its report, which the Presi- 
dent approved, recommending the 


complete separation of investigative- 
prosecuting functions and person- 
nel from deciding functions and 
personnel. 

In 1938 the Senate Committee on 
the Judiciary held hearings on a pro- 
posal for the creation of an adminis- 
trative court. 

In 1939 the Walter-Logan admin- 
istrative procedure bill was reported 
favorably to the Senate. It was 
passed by the Congress, but was ve- 
toed by the President in 1940 on 
the ground, in part, that action 
should await the then imminent final 
report by a committee appointed in 
the executive branch to study the en- 
tire situation. 

In December of 1938 the Attor- 
ney General had recommended the 
appointment of a commission to 
make a thorough survey and recom- 
mend improvements. The President 
authorized the Attorney General to 
appoint a committee for that pur- 
pose. It was composed of Govern- 
ment officials, teachers, judges, and 
lawyers in private practice. Its staff 
prepared, and in 1940-41 issued, a 
series of studies of the procedures of 
the principal administrative agencies 
and bureaus of the Federal Govern- 
ment. The Committee held executive 
sessions over a long period, at which 
the representatives of Federal agen- 
cies were heard. It also held public 
hearings. It then prepared and issued 
a voluminous final report. 

Growing out of the work of the 
Attorney General’s Committee on 
Administrative Procedure, several 
bills were introduced in 1941, and 
hearings were held. The interna- 
tional situation prompted a post- 
ponement of further consideration. 

Based upon the studies and hear- 


ings in connection with prior bills, 
and after consultation with inter- 
ested partes, S. 2030 and H. R. 5081 
were introduced in the 78th Con- 
gress on June 21, 1944. With the 
opening of the present Congress, a 
revised and simplified bill was intro- 
duced by Senator McCarran, Chair- 
man of the Senate Committee, as S. 
7, and by Congressman Sumners, 
Chairman of the House Committee, 
as H. R. 1203. 

Much discussion followed. The 
House Committee on the Judiciary 
held hearings in the latter part of 
June, 1945. Previously, that Com- 
mittee and the Senate Committee on 
the Judiciary had requested admin- 
istrative agencies to submit their 
views in writing. These were care- 
fully analyzed, and in May of 1945 
there was issued a Senate committee 
print which set forth in parallel col- 
umns the bill as introduced and a 
tentatively revised text. Again, in- 
terested parties in and out of Gov- 
ernment submitted comments, orally 
or in writing, as to the revised text. 
These were analyzed by the Commit- 
tee’s staff, and a further Committee 
print was issued in June, 1945. In 
four parallel columns it set forth (1) 
the text of the bill as introduced, 
(2) the text of the tentatively re- 
vised bill previously published, (3) 
a general explanation of provisions 
with references to the report of The 
Attorney General’s Committee on 
Administrative Procedure and other 
authorities, and (4) a summary of 
views and suggestions received. 

Thereafter, the Attorney Gen- 
eral again designated representatives 
to hold further discussions with in- 
terested agencies and to secure and 
further correlate agency views. Pri- 
vate parties and private organizations 
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Administrative Procedure Bill 





‘Il. Approach of the Committee 
The principal problems of the Com- 
mittee have been: First, to distin- 
guish between difierent types of ad- 
ministrative operations. Second, to 
frame general requirements appli- 
cable to each such type of operation. 
Third, to set forth those require- 
ments in clear and simple terms. 


Fourth, to make 
sure that the bill 
is complete 
enough to cover 
the whole field. 


The Commit- 
tee has avoided at- 
tempting to over- 
simplify the meas- 
ure. It has not 
hesitated to state 
functional classi- 
fications and ex- 
ceptions where 
those could be 
rested upon firm 
grounds. In so do- 
ing, it has been its 
undeviating pol- 
icy to deal with 
types of functions 
as such and in no 
case with admin- 
istrative agencies 
by name. Mani- 
festly, it would be 
folly to assume to 
distinguish be- 
tween “good” ag- 
encies and others. 


Comparison 
with Walter- 
Logan Bill 

The present bill 
must be distin- 
guished from the 
Walter-Logan bill 
in several essential 
respects. It differ- 
entiates the sev- 
eral types of rules. 
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also participated. Following these 
discussions, the Committee drafted 
the bill as it is now reported. The 
Attorney General submitted to- the 
Committees a favorable report on 
the bill, as elsewhere quoted. 


It requires no agency hearings in 
connection with either regulations 
or adjudications unless statutes al- 
ready do so in particular cases, 
thereby preserving rights of judicial 
trials de novo. Where statutory hear- 
ings are otherwise provided, it fills 
in some of the essential requirements; 
and it provides for a special class of 
semi-independent subordinate hear- 
ing officers. It includes several types 
of incidental procedures. It confers 
numerous procedural rights. It limits 
administrative penalties. It contains 
more comprehensive provisions for 
judicial review for the redress of any 
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legal wrong. And, since it is drawn 
entirely upon a functional basis, it 
contains no exemptions of agencies 
as such. 


Comparison with Attorney 
General's Committee Report 

The present bill is more complete 
than the solution favored by the ma- 
jority of The Attorney General's 
Committee, but is regarded as more 
definite than the minority’s proposal. 
While it follows generally the views 
of good administrative practice as 
expressed by the whole of that Com- 
mittee, it differs in several important 


respects. It pro- 
vides that agencies 
may choose 
whether their ex- 
aminers_ shall 
make the initial 
decision or merely 
recommend a de- 
cision, whereas 
the Attorney Gen- 
eral’s Committee 
made a decision 
by examiners 
mandatory. It 
provides some gen- 
eral limitations 
upon administra- 
tive powers and 
sanctions, particu- 
larly in the rigor- 
ous field of licens- 
ing, while the At- 
torney General’s 
Committee did 
not touch upon 
the subject. It re- 
lies upon the in- 
dependence, salary 
security, and ten- 
ure during good 
behavior of exam- 
iners within the 
framework of the 
civil service where- 
as the Attorney 
General’sCommit- 
tee favored short- 
term appoint- 
ments approved 
by a special “‘Of- 
fice of Administra- 
tive Procedure.” 
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lll. Structure of the Bill 


The bill as reported is not a specifi- 
cation of the details of administra- 
tive procedure, nor is it a codifica- 
tion of administrative law. It is an 
outline of minimum basic essentials. 
It is designed to afford to parties af- 
fected by administrative powers a 
means of knowing what their rights 
are and how they may be protected. 
By the same token, administrators 
are provided with a simple course to 
follow in making administrative de- 
terminations. The jurisdiction of the 
courts is clearly stated. 

The bill provides for public infor- 
nation, administrative operation, 
ind judicial review. The first of these 
ts basic, because it requires agencies 
to take the initiative in informing 
the public. In stating the essentials 
of the different forms of administra- 
tive proceedings, the bill distinguishes 
carefully between the so-called “leg- 
islative” functions of administrative 
agencies (where they issue general 
regulations) and their “judicial” 
functions (in which they determine 
rights or liabilities in particular cases). 
In the “rule making” (that is, “legis- 
lative”) function, the bill provides 
that, with certain exceptions, agen- 
cies must publish notice and at least 
permit interested parties to submit 
their views in writing for agency con- 
sideration before issuing general reg- 
ulations. No hearings are required 
by the bill unless other statutes al- 
ready do so. Similarly, in “adjudica- 
tions” (that is, the “judicial” func- 
tion), no agency hearings are re- 
quired unless statutes already do so, 
but in the latter case the mode of 
hearing and decision is prescribed. 
Where existing statutes require that 
either general regulations (called 
“rules” in the bill) or particularized 
adjudications (called “orders” in the 
bill) be made after agency hearing 
or opportunity for such hearing, then 
the bill spells out the minimum re- 
quirements for such hearings, states 
how decisions shall be made thereaf- 
ter, and provides for examiners to 
preside at hearings and make or 
participate in decisions. The pro- 
visions for judicial review provide 
parties with a method of enforcing 





their rights in a proper case. 

The bill is so drafted that its sev- 
eral sections and subordinate pre 
visions are closely knit. The substan- 
tive provisions of the bill should be 
read apart from the purely formal 
provisions and minor functional dis- 
tinctions. The definitions are impor- 
tant, but they do not indicate the 
scope of the bill since the subsequent 
provisions make functional distinc- 


tions and exceptions. The public in-- 


formation provisions are of the 
broadest application because, while 
some functions and some operations 
may not lend themselves to formal 
procedure, all administrative opera- 
tions should as a matter of policy be 
disclosed to the public except as se- 
crecy may obviously be required or 
only internal agency “housekeeping” 
arrangements may be involved. 


iV. Analysis of Provisions 


Statements in the Committee report 
respecting each provision of the bill 
are designed to answer specific ques- 
tions relating to language and objec- 
tives. These are omitted here, but 
there follows the synopsis of the bill 
as set forth in the Committee’s report. 

SEC. 1. TITLE.—The measure may 
be cited as the Administrative Proce- 
dure Act. 


SEC. 2. DEFINITIONS.—The defini- 


tions apply to the remainder of the bill. 


(a) Agency.—The word “agency” 
is defined by excluding legislative, 
judicial, and territorial authorities 
and by including any other “author- 
ity” whether or not within or sub- 
ject to review by another agency. 
The bill is not to be construed to re- 
peal delegations of authority pro- 
vided by law. Expressly exempted 
from the term “agency”, except for 
the public information requirements 
of section 3, are (1) agencies com- 
posed of representatives of parties or 
of organizations of parties and (2) 
defined war authorities including ci- 
vilian authorities functioning under 
temporary or named statutes opera- 
tive during “present hostilities.” 

(b) Person and Party.—‘‘Person” 
is defined to include specified forms 
of organizations other than agencies. 
“Party” is defined to include anyone 
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named, or admitted or seeking and 
entitled to be admitted, as a party in 
any agency proceeding except that 
nothing in the subsection is to be 
construed to prevent an agency from 
admitting anyone as a party for lim- 
ited purposes. ‘ 

(c) Rule and Rule Making.— 
“Rule” is defined as any agency siate- 
ment of general applicability de- 
signed to implement, interpret, or 
prescribe law, policy, organization, 
procedure, or practice requirements. 
“Rule making” means agency proc- 
ess for the formulation, amendment, 
or repeal of a rule and includes any 
prescription for the future of rates, 
wages, financial structures, etc., etc. 


(d) Order and Adjudication. — 
“Order” means the final disposition 
of any matter, other than rule mak- 
ing but including licensing, whether 
or not affirmative, negative, or de- 
claratory in form. “Adjudication” 
means the agency process for the for- 
mulation of an order. 


(e) License and Licensing.—“Li- 
cense” is defined to include any form 
of required official permission such 
as certificate, charter, etc. “Licens- 
ing” is defined to include agency pro- 
cess respecting the grant, renewal, 
modification, denial, revocation, etc., 
of a license. 

(f) Sanction and Relief.—‘Sanc- 
tion” is defined to include any 
agency prohibition, withholding of 
relief, penalty, seizure, assessment, 
requirement, restriction, etc. “Re- 
lief” is defined to include any agency 
grant, recognition, or other bene- 
ficial action. 

(g) Agency Proceeding and Ac- 
tion. — “Agency proceeding” is de- 
fined to mean any agency process de- 
fined in the foregoing subsections 
(c), (d), or (e). For the purpose of 
section 10 on judicial review, “agen- 
cy action” is defined to include an 
agency rule, order, license, sanction, 
relief, or the equivalent or denial 
thereof, and failure to act. 

SEC. 3. PUBLIC INFORMATION.— 
From the public information pro- 
visions of section 3 there are ex- 
empted matters (1) requiring se- 
crecy in the public interest or (2) re- 
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PATRICK A. McCARRAN 


lating solely to the internal man- 
agement of an agency. 

(a) Rules.—Every agency is re- 
quired to publish in the Federal 
Register its (1) organization, (2) 
places of doing business with the pub- 
lic, (3) methods of rule making and 
adjudication including the rules of 
practice relating thereto, and (4) 
such substantive rules as it may frame 
for the guidance of the public. No 
person is in any manner to be re- 
quired to resort to organization or 
procedure not so published. 

(b) Opinions and Orders.—Agen- 
cies are required to publish or, pur- 
suant to rule, make available to pub- 
lic inspection all final opinions or or- 
ders in the adjudication of cases ex- 
cept those held confidential for good 
cause and not cited as precedents. 


{c) Public Records.— Except as 
statutes may require otherwise or in- 
formation may be held confidential 
for good cause, matters of official rec- 
ond are to be made available to per- 
sons properly and directly concerned 
in accordance with rules to be issued 
by the agency. 

SEC. 4. RULE MAKING.—The in- 
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troductory 
clause exempts 
from all of the 
requirements of 
section 4 any 
rule making so 
far as there are 
included (1) 
military, naval, 
or foreign af- 
fairs functions 
or (2) matters 
relating to 
agency manage- 
ment or person- 
nel or to public 
property, loans, 
grants, benefits, 
or contracts. 

(a) Notice.— 
General notice 
of proposed rule 
making must be 
published in the 
Federal Register 
and must in- 
clude (1) time, 
place, and na- 
ture of proceedings, (2) reference to 
authority under which held, and 
(3) terms, substance, or issues in- 
volved. However, except where notice 
and hearing are required by some 
other statute, the subsection does not 
apply to rules other than those of 
substance or where the agency for 
good cause finds (and incorporates 
the finding and reasons therefor in 
the published rule) that notice and 
public procedure are impracticable, 
unnecessary, or contrary to the pub- 
lic interest. 

(b) Procedures.—After such no- 
tice, the agency must afford inter- 
ested persons an opportunity to par- 
ticipate in the rule making at least 
to the extent of submitting written 
data, views, or argument; and, after 
consideration of such presentations, 
the agency must incorporate in any 
rules adopted a concise general state- 
ment of their basis and purpose. 
However, where other statutes re- 
quire rules to be made after hearing, 
the requirements of sections 7 and 8 
(relating to public hearings and de- 
cisions thereon) apply in place of the 
provisions of this subsection. 


(c) Effective Dates.—The required 
publication or service of any substan- 
tive rule must be made not less than 
30 days prior to its effective date ex- 
cept (1) as otherwise provided by the 
agency for good cause found and 
published or (2) in the case of rules 
recognizing exemption or relieving 
restriction, interpretative rules, .and 
statements of policy. 

(d) Petitions.—Every agency is re- 
quired to accord any interested per- 
son the right to petition for the issu- 
ance, amendment, or repeal of a rule. 

SEC. 5. ADJUDICATIONS. — The 
various subsequent provisions of sec- 
tion 5 relating to adjudications apply 
only where the case is otherwise re- 
quired by statute to be determined 
upon an agency hearing except that, 
even in that case, the following 
classes of operations are expressly 
not affected: (1) Cases subject to 
trial de novo in court, (2) selection 
or tenure of public officers other than 
examiners, (3) decisions resting on 
inspections, tests, or elections, (4) 
military, naval, and foreign affairs 
functions, 
agency is acting for a court, and 
(6) the certification of employee 
representatives. 

{a) Notice. — Persons entitled to 
notice of an agency hearing are to be 
duly and timely informed of (1) the 
time, place, and nature of the hear- 
ing, (2) the legal authority and jur- 
isdiction under which it is to be held, 
and (3) the matters of fact and law 
asserted. Where private persons are 
the moving parties, respondents must 
give prompt notice of issues contro- 
verted in law or faot; and in other 
cases the agency may require respon- 
sive pleading. In fixing the times and 
places for hearings the agency must 
give due regard to the convenience 
and necessity of the parties. 

(b) Procedure.—The agency is re- 
quired first to afford parties an op- 
portunity for the settlement or ad- 
justment of issues (where time, the 
nature of the proceeding, and the 
public interest permit) followed, to 
the extent that issues are not so set- 
tled, by hearing and decision under 
sections 7 and 8. 

(c) Separation of Functions.—Of- 
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ficers who preside at the taking of 
evidence must make the decision or 
recommended decision in the case. 
They may not consult with any per- 
son or party except openly and upon 
notice, save in the disposition of cus- 
tomary ex parte matters, and they 
may not be made subject to the su- 
pervision of prosecuting officers. The 
latter may not participate in the de- 
cisions except as witness or counsel 
in public proceedings. However, the 
subsection is not to apply in deter- 
mining applications for initial li- 
censes or the past reasonableness of 
rates; nor does it apply to the top 
agency or members thereof. 


(d) Declaratory Orders. — Every 
agency is authorized in its sound dis- 
cretion to issue declaratory orders 
with the same effect as other orders. 

SEC. 6. ANCILLARY MATTERS. — 
The provisions of section 6 relating 
to incidental or miscellaneous rights, 
powers, and procedures do not over- 


ride contrary provisions in other 
parts of the bill. 

(a) Appearance. — Any person 
compelled to appear in person be- 
fore any agency or its representative 
is entitled to counsel. In other cases, 


every party may appear in person or 


by counsel. So far as the responsible 
conduct of public business permits, 
any interested person may appear be- 
fore any agency or its responsible of- 
ficers at any time for the presenta- 
tion or adjustment of any matter. 
Agencies are to proceed with reason- 


able dispatch to conclude any matter . 


so presented, with due regard for the 
convenience and necessity of the’ par- 
ties. Nothing in the subsection is to 
be taken as recognizing or denying 
the propriety of nonlawyers repre- 
senting parties. 

(b) Investigations.—Investigative 
process is not to be issued or en- 
forced except as authorized by law. 
Persons compelled to submit data or 
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evidence are entitled to retain or, on 
payment of costs, to procure copies 
except that in nonpublic proceed- 
ings a witness may for good cause be 
limited to inspection of the official 
transcript. 

(c) Subpenas. — Where agencies 
are by law authorized to issue sub- 
penas, parties may secure them upon 
request and upon a statement or 
showing of general relevance and 
reasonable scope if the agency rules 
so require. Where a party contests a 
subpena, the court is to inquire into 
the situation and, so far as the sub- 
pena is found in accordance with 
law, issue an order requiring the 
production of the evidence under 
penalty of contempt for failure then 
to do so. 

(d) Denials.—Prompt notice is to 
be given of denials of requests in any 
agency proceeding, accompanied by 
a simple statement of grounds. 

SEC. 7. HEARINGS. — Settion 7 





Attorney Generals Statement Approving 
Proposed Administrative Procedure Act 


On October 19, 1945, there was delivered to the chairmen of the Committees on 
the Judiciary in the Senate and House of Representatives of the Congress of the 
United States from Attorney General Tom C. Clark a letter which, apart from its 


recitals and formal paragraphs, reads as follows: 





I appreciate the opportunity to comment on this 
proposed legislation. 

For more than a decade there has been pending in 
the Congress legislation in one form or another de- 
signed to deal horizontally with the subject of admin- 
istrative procedure, so as to overcome the confusion 
which inevitably has resulted from leaving to basic 
agency statutes the prescription of the procedures to 
be followed or, in many instances, the delegation of 
authority to agencies to prescribe their own proce- 
dures. Previous attempts to enact general procedural 
legislation have been unsuccessful generally because 
they failed to recognize the significant and inherent 
differences between the tasks of courts and those of 
administrative agencies or because, in their zeal for 
simplicity and uniformity, they proposed too narrow 
and rigid a mold. 

Nevertheless, the goal toward which these efforts 
have been directed is, in my opinion, worth while. 
Despite difficulties of draftsmanship, I believe that 
over-all procedural legislation is possible and desirable. 
The administrative process is now well developed. It 
has been subject in recent years to the most intensive 


and informed study—by various congressional com- 
mittees, by the Attorney General's Committee on Ad- 
ministrative Procedure, by organizations such as the 
American Bar Association, and by many individual 
practitioners and: legal scholars. We have in general 
—as we did not have until fairly recently—the ma- 
terials and facts at hand. I think the time is ripe for 
some measure of control and prescription by legisla- 
tion. I cannot agree that there is anything inherent 
in the subject of administrative procedure, however 
complex it may be, which defies workable codification. 
** 

The bill appears to offer a hopeful prospect of 
achieving reasonable uniformity and fairness in ad- 
ministrative procedures without at the same time 
interfering unduly with the efficient and economical 
operation of the Government. Insofar as possible, the 
bill recognizes the needs of individual agencies by 
appropriate exemption of certain of their functions. 

After reviewing the committee print, therefore, I 
have concluded that this Department should recom- 
mend its enactment. 
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relating to agency hearings applies 
only where hearings are required by 
sections 4 or 5. 

(a) Presiding Officers. — The 
hearing must be held either by the 
agency, a member or members of the 
board which comprises it, one or 
more examiners, or other officers 
specially provided for in or desig- 
nated by other statutes. All presid- 
ing and deciding officers are to op- 
erate impartially. They may at any 
time withdraw if th.y deem them- 
selves disqualified and, upon the fil- 
ing of a proper affidavit of personal 
bias or disqualification against them, 
the agency is required to determine 
the matter as a part of the record 
and decision in the case. 

(b) Hearing Powers. — Presiding 
officers, subject to the rules of pro- 
cedure adopted by the-agency and 
within its powers, 
have authority to 


the burden of proof. While any 
evidence may be received, as a matter 
of policy agencies are required to 
provide for the exclusion of ir- 
relevant and unduly repetitious 
evidence and no sanction may be im- 
posed or rule or order be issued ex- 
cept as supported by relevant, re- 
liable, and probative evidence. Any 
party may present his case or defense 
by oral or documentary evidence, 
submit rebuttal evidence, and con- 
duct reasonable cross examination. 
However, in the case of rule making 
or determining applications for in- 
‘itial licenses, the agency may adopt 
procedures for the submission of 
evidence in written form so far as 
the interest of any party will not be 
prejudiced thereby. 

(d) Record. — The record of evi- 
dence taken and papers filed is ex- 








clusive for decision and, upon pay- 
ment of costs, is available to the par- 
ties. Where decision rests on official 
notice of a material fact not appear- 
ing in the evidence of record, any 
party may on timely request show 


the contrary. 


SEC. 8. DECISIONS — Section 8 
applies to cases in which a hearing is 
required to be conducted pursuant 
to section 7. , 


(a) Action by Subordinates. — 
Where the agency has not presided 
at the reception of the evidence, the 
presiding officer (or any other off- 
cer qualified to preside, in cases ex- 
empted from subsection (c) of sec- 
tien 5) must make the initial deci- 
sion unless the agency—by general 
rule or in a particular case—under- 
takes to make the initial decision. If 
the presiding of- 
ficer makes the ini- 
tial decision, it be- 





(1) administer 
oaths, (2) issue 
such subpenas_ as 
are authorized by 


OUTLINE OF PRINCIPAL SECTIONS 


OF ADMINISTRATIVE PROCEDURE BILL AS 


REPORTED FAVORABLY 


comes the decision 
of the agency in the 
absence of an ap- 
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hold conferences ; ing the initial deci- 
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or simplification of makes the initial 
the issues, (7) dis- Sec. 7 a meee decision without 
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33 (d) Record 
mended decisions officer took the 
under section 8 of evidence must first 
the bill, and (9) make a recom- 
exercise other au- mended decision 
Sec. 10 


thority as provided 
by agency rule con- 
sistent with the 
remainder of the 
bill. 


(c) Evidence.— 
Except as statutes 
otherwise provide, 
the proponent of a 
rule or order has 





JUDICIAL REVIEW 
(a) Right of review 
(b) Form and venue 
(c) Reviewable acts 
(d) Interim relief 

(e) Scope of review 











Section | prescribes the title, Section 2.the definitions, and Section 3 the effec- 
tive dates and rules of construction. In the above diagram, the first row of sections 
sets forth the several kinds of requirements, procedures, and limitations; and the 
second row inchides hearing and decision requirements where other statutes 
require a hearing. Section 10 on judicial review relates not only to decisions made 
after agency hearing but. in appropriate cases, to the exercise of any other admin- 
istrative power or authority. 


except that, in rule 
making or deter- 
mining applica- 
tions for initial 
licenses, (1) the 
agency may instead 
issue a_ tentative 
decision or any of 
its responsible of- 
ficers may recom- 
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HATTON W. SUMNERS* 


mend a decision or (2) such inter- 
mediate procedure may be wholly 
omitted in any case in which the 
agency finds on the record that the 
execution of its functions imperative- 
ly and unavoidably so requires. 


(b) Submittals and Decisions. — 
Prior to each recommended or other 
decision or review the parties must 
be given an opportunity to submit 
for the full consideration of decid- 
ing officers (1) proposed. findings 
and conclusions or (2) exceptions to 
recommended decisions or other de- 
cisions being appealed or reviewed, 
and (3) supporting reasons for such 
findings, conclusions, or exceptions. 
All recommended or other decisions 
become a part of the record and 
must include (1) findings and con- 
clusions, as well as the basis there- 
for, upon all the material issues of 
fact, law, or discretion presented by 
the record and (2) the appropriate 
agency action or denial. 

SEC. 9. SANCTIONS AND POW- 


ERS. — Section 9 relating to powers 
and sanctions applies to the exercise 





of any power 
or authority 
by an agency. 
(a) In Gen- 
eral.—No 
sanction may 
be imposed or 
substantive 
rule or order 
be issued ex- 
cept within 
the jurisdic- 
tion delegated 
to the agency 
and as author- 
ized by law. 


(b) Li- 
censes. — 
Agencies are 
required, with 
due regard for 
the rights or 
privileges of 
all interested 
parties or per- 
sons adversely 
affected, to 
proceed with 
reasonable 
dispatch to 
conclude and decide proceedings on 
applications for licenses. They are 
not to withdraw a license without 
first giving the licensee notice in 
writing and an opportunity to dem- 
onstrate or achieve compliance with 
all lawful requirements, except in 
cases of wilfulness or those in which 
public health, interest, or safety re- 
quires otherwise. In businesses of a 
continuing nature, no license expires 
until timely applications for new 
licenses or renewals are determined 
by the agency. 

SEC. 10. JUDICIAL REVIEW. — 
Section 10 on judicial review does 
not apply in any situation so far as 
there are involved matters with re- 
spect to which statutes preclude ju- 
dicial review or agency action is by 
law committed to agency discretion. 


(a) Right of Review.—Any person 
suffering legal wrong because of any 
agency action, or adversely affected 
within the meaning of any statute, 
is entitled to judicial review. 

(b) Form and Venue of Action.— 
The technical form of proceeding for 
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judicial review is any special pro- 
ceeding provided by statute or, in 
the absence or inadequacy thereof, 
any relevant form of legal action 
(such as those for declaratory judg- 
ments or injunctions) in any court 
of competent jurisdiction. Moreover, 
agency action is also made subject to 
judicial review in any civil or crimi- 
nal proceeding for enforcement ex- 
cept to the extent that prior, ade- 
quate, and exclusive opportunity for 
such review is provided by law. 

(c) Reviewable Acts.—Agency ac- 
tion made reviewable specially by 
statute or final action for which there 
is no other adequate judicial remedy 
is subject to judicial review. In addi- 
tion, preliminary or procedural mat- 
ters not directly subject to review are 
reviewable upon the review of final 
actions. Except as statutes may ex- 
pressly require otherwise, agency ac- 
tion is final whether or not there has 
been presented or determined any 
application for a declaratory order, 
for any form of reconsideration, or 
(unless the agency otherwise requires 
by rule) for an appeal to superior 
agency authority. 

(d) interim Relief.—Pending judi- 
cial review any agency may postpone 
the effective date of its action. Upon 
conditions and as may be necessary 
to prevent irreparable injury, any re- 
viewing court may postpone the ef- 
fective date of any agency action or 
preserve the status quo pending con- 
clusion of review proceedings. 

(e) Scope of Review.—Reviewing 
courts are required to decide all rele- 
vant questions of law, interpret con- 
stitutional and statutory provisions, 
and determine the meaning or ap- 
plicability of any agency action. 
They must (A) compel action un- 
lawfully withheld or unreasonably 
delayed and (B) hold unlawful any 
action, findings, or conclusions found 
to be (1) arbitrary, (2) contrary to 
the Constitution, (3) contrary to 
statutes or short of statutory right, 
(4) without observance of procedure 
required by law, (5) unsupported 
by substantial evidence upon the ad- 
ministrative record where the agency 
is authorized by statute to hold hear- 

(Continued on page 624) 
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Administrative Procedure Bill 





ADMINISTRATIVE PROCEDURE 
(Continued from page 621) 
ings subject to sections 7 and 8 or 
review is otherwise confined to the 
record of an agency hearing provided 
by statute, or (6) unwarranted by 
the facts so far as the latter are sub- 
ject to trial de novo. In making 
these determinations the court is 
to consider the whole record or such 
parts as the parties may cite, and due 
account must be taken of the rule of 

prejudicial error. 

SEC. 11. EXAMINERS. — Subject 
to the civil service and other laws 
not inconsistent with this bill, agen- 
cies are required to appoint such ex- 
aminers as may be necessary for pro- 
ceedings under sections 7 and 8, who 
are to be assigned to cases in rota- 
tion so far as practicable and to per- 
form no inconsistent duties. They are 
removable only for good cause deter- 
mined by the Civil Service Commis- 
sion after opportunity for hearing 
and upon the record thereof. They 
are to receive compensation pre- 
scribed by the Commission inde- 
pendently of agency recommenda- 
tions or ratings. One agency may, 
with the consent of another and up- 
on selection by the Commission, bor- 
row examiners from another. The 
Commission is given the necessary 
powers to operate under this section. 

SEC. 12. CONSTRUCTION AND 
EFFECT.—Nothing in the bill is to di- 
minish constitutional rights or limit 
or repeal additional requirements of 
law. Requirements of evidence and 
procedure are to apply equally to 
agencies and private pcrsons except 
as otherwise provided by law. The 
unconstitutionality of any portion 
or application of the bill is not to 
affect other portions or applications. 
Agencies are granted all authority 
necessary to comply with the bill. 
Subsequent legislation is not to 
modify the bill except as it may do 
so expressly. The bill would be- 
come law three months after its ap- 
proval except that sections 7 and 8 
take effect six months after ap- 
proval, the requirements of section 
11 become effective a year after ap- 
proval, and no requirement is man- 
datory as to any agency proceeding 


624 American Lar Association Journal 





initiated prior to the effective date 
of such requirement. 


V. GENERAL COMMENTS 


The bill as reported is designed to 
operate as a whole and its provisions 
are interrelated. Certain provisions 
touch on subjects long regarded as 
of the highest importance. On those 
subjects, such as the separation of 
examiners from the agencies they 
serve, there has been a wide diver- 
gence of views. The Committee has 
in such cases taken the course which 
it believes will suffice without go- 
ing too far at this time. Moreover, 
amendatory or supplementary legis- 
lation can supply any deficiency 
which experience discloses. 

The Committee believes that spe- 
cial note should be made of the fol- 
lowing situations: 

The exemption of rule making 
and determining initial applications 
for licenses from provisions of Sec- 
tions 5 (c), 7(c), and 8(a) may re- 
quire change if, in practice, it de- 
velops that they are too broad. The 
Committee feels that, where cases 
present sharply contested issues of 
fact, agencies should not as a mat- 
ter of good practice take advantage 
of the exemptions. 

Should the preservation in Section 
7(a), of the “conduct of specified 
classes of proceedings in whole or 
part by or before boards or other of- 
ficers specially provided for by or des- 
ignated pursuant to statute,” prove to 
be a loophole for avoidance of the 
examiner system in any real sense, 
corrective legislation would be nec- 
essary. That provision is not in- 
tended to permit agencies to avoid 
the use of examiners, but to preserve 
special statutory types of hearing offi- 
cers who contribute something more 
than examiners could contribute and 
at the same time assure the parties a 
fair and impartial procedure. 

The basic provision respecting 
evidence in Section 7 (c)—requir- 
ing that any agency action must be 
supported by plainly “relevant, reli- 
able, and probative evidence”—will 
require full compliance by agencies 
and diligent enforcement by review- 
ing courts. Should that language 
prove insufficient to fix and main- 


tain the standards of proof, supple- 
mental legislation will become nec- 
essary. The standards and principles 
of probity and reliability of evidence 
must be the same as those prevailing 
in courts of law or equity in nonad- 
ministrative cases. There are no real 
rules of probity and reliability even 
in courts of law, but there are cer- 
tain standards and principles—usual- 
ly applied tacitly and resting mainly 
upon common sense—which people 
engaged in the conduct of respon- 
sible affairs instinctively understand 
and act upon. They may vary with 
the circumstances and kind of case, 
but they exist and must be rationally 
applied. These principles are to gov- 
ern in administrative proceedings. 
The “substantial evidence” rule 
set forth in Section 10 (e) is exceed- 
ingly important. As a matter of lan- 
guage, substantial evidence would 
seem to be an adequate expression 
of law. The difficulty comes about 
in the practice of agencies to rely 
upon (and of courts to tacitly ap- 
prove) something less—to rely upon 
suspicion, surmise, implications, or 
plainly incredible evidence. It will 
be the duty of the courts to deter- 
mine in the final analysis and in the 
exercise of their independent judg- 
ment, whether on the whole record 
the evidence in a given instance is 
sufficiently substantial to support a 
finding, conclusion, or other agency 
action as a matter of law. In the 
first instance, however, it will be the 
function of the agency to determine 
the sufficiency of the evidence upon 
which it acts—and the proper per- 
formance of its public duties will re- 
quire it to undertake this inquiry 
in a careful and dispassionate man- 
ner. Should these objectives of the 
bill as worded fail, supplemental 
legislation will be required. “Sub- 
stantial evidence” means evidence 
which on the whole record is clearly 
substantial, sufficient to support a 
finding or compulsion under section 
7(c), and material to the issues. 
The foregoing are by no means 
all the provisions which will require 
vigilant attention to assure their 
proper operation. Almost any provi- 
(Continued on page 629) 
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After a Decade: The Reflections 
of a Inal and Appellate Judge 


Excerpts from an address de- 
livered by United States Circuit 
Judge John D. Martin, of Ten- 
nessee, to the Judicial Confer- 
ence for the Sixth Circuit on 
October 18, 1945. 








So many of you have served in the 
Federal judiciary so much longer 
than I, and those of you who have 
not are men of such keen discern- 
ment, that I hesitate to comment up- 
on the obvious obliteration of many 
long-established principles and the 
sweeping revolutionary changes in 
Federal jurisprudence and procedure 
which have been wrought within 
the range of the observation and 
experience of a judge of merely ten- 
year tenure. The first revolution- 
ary impact within the past decade 
was the pronouncement by the Su- 
preme Court in 1937 that its p.ede- 
cessor justices had erred for one hun- 
dred years in construing the Consti- 
tution as conferring upon the courts 
of the United States power to declare 
substantive rules of law. With that 
single blast, out went. the author- 
itative force of tomes of a century's 
carefully considered expression of 
juristic concepts of the common law 
and the reasons thereof. In came the 
judicial annotator to sit in the seat 
of the Federal judge in diversity of 
citizenship cases. 

It is far from my purpose to 
sketch even in skeleton outline the 
death of the doctrine of stare decisis 
by referring to numerous recent de- 
cisions of the highest Court over- 
turning long-established precedents, 
or to dwell upon the resultant con- 
fusion and conflict. You are all too 
familiar with the details; and dis- 


senting justices have protested more 
robustly than in propriety would be 
permissible to a judge of a lower 
court. We all know that what the 
Supreme Court may declare to be 
the law in almost any close case was 
never more uncertain than now. 
The fact that one-sixth of its re- 
ported decisions at the last term were 
rendered by five to four votes offers 
no assurance of an early stage of 
greater certainty. Formerly, divisions 
in the Court resulted generally from 
fundamental differences in interpre- 
tation of the Constitution. But no 
such delimitation upon divergence 
of opinion seems to exist today, for 
the divergent views of the justices 
appear to range all fields of statutory 
construction and the entire area of 
the subject-matter committed to the 
final jurisdiction of the Supreme 
Court. 


Administrative Agencies 
vs. the Judicial Power 


No more startling innovation has 
come about within the past decade 
than the widespread building-up of 
administrative tribunals in deroga- 
tion of the judicial power, which 
some of us have thought was firmly 
vested by the Constitution in the 
courts alone. 

So frequently have we. been re- 
minded of our inferiority in expert- 
ness to various administrative boards 
and agencies exercising more than 
quasi-judicial powers but still subject 
to our review upon petitions for en- 
forcement of their orders, that some 
fortitude on the part of a circuit 
judge is necessary for avoidance of 
an inferiority complex. So steadily 
has our power of independent de- 
cision been curtailed by Acts of Con- 


gress and interpretative opinions of 
the Supreme Court, that we some- 
times wonder whether-we are con- 
sidered inferior courts in an actual 
as well as in the comparative sense 
of the word “inferior” as used in the 
Constitution. 


Too Limited Scope of 
Judicial Review 
Our practical function in the re- 
view of rulings of administrative 
boards has been reduced to reading 
records for possible discovery of that 
rare case wherein there is no evidence, 
however slight, from which the Board 
could reasonably have drawn infer- 
ences upon which a finding of fact 
was based. We have been repeatedly 
and emphatically warned that we 
dare not substitute our own infer- 
ences from fact for those of the Board; 
and in tax cases, the mystery remains 
unsolved as to what constitutes a 
plain mistake of law made by the 
“better staffed” Tax Court, formerly 
the Board of Tax Appeals, whose 
decisions, upon petition, we must 
continue to review. 

To my thinking, it is not in the 
public interest that the seal of a 
United States* Circuit Court of Ap- 
peals should, by compulsion, become 
a rubber stamp for the approval of 
the alltoo-often arbitrary action of 


an administrative agency. Unless, 


through Acts of Congress, the people 
restore to the United States Circuit 
Courts of Appeal a modicum of their 
former significance in the scheme of - 
national government, their present 
partial eclipse may soon become 
total. A fair appraisal of the record 
of these intermediate appellate tribu- 
nals would impel the conclusion that 
they deserve a higher degree of faith 
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in their intelligence, efficiency and 
expertness in the administration of 
justice than has been evinced in the 
gradual diyestiture of their right to 
reason and to render judgment with 
appropriate independence. 


Pride in the Judicial Function 
Though a natural born optimist, I 
. agree with the cynic who said that 
nothing is permanent except change. 
Whether the existing eclipse of the 
courts of appeal is temporary or per- 
manent, I am pleased and proud to 
sit upon a bench once adorned by 
Taft and Lurton, Jackson and Day, 
Warrington, Denison and Knappen. 
We of the present succession strive 
earnestly, within our natural limita- 
tions, to uphold the traditions which 
have been handed down to us by 
those great jurists and by our other 
predecessors who once sat so worthily 
in the places which we now occupy. 


A Comparison of 

Duties and Approach 

Friends who know how much I 
enjoyed my work as district judge 
frequently ask whether I like my 
present position as well. The ques- 
tion cannot be answered satisfactor- 
ily; for I have been happy on both 
jobs, and the work of the one is so 
different from that of the other as 
to make comparison difficult. The 
life of a United States circuit judge 
is that of a scholar; the law library 
is his workshop. He becomes increas- 
ingly addicted to deliberation and 
reflection, and, moreover, to philoso- 
phy. He must read more, study hard- 
er, and try to write better, than he 
did as district judge. He must take 
care that his long, solitary hours, day 
and night, devoted to records, briefs 
and legal authorities and opinion- 
writing do not diminish his interest 
in human affairs and in his fellow 
men. His life is more personally in- 
dependent, and he is under less con- 
straint; but he must beware that his 
‘fewer human contacts do not cause 
him to lose the common touch. De- 
spite the restrictions upon his official 
independence which have been brief- 
ly noted, a United States circuit 
judge, once in a blue moon, enjoys 
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a wider opportunity than he had as 
a district judge, to contribute some- 
thing of real value to American 
jurisprudence. 

What he misses most is action. To 
me, the forum of the United States 
district court has always seemed the 
most interesting place in the world. 
How eagerly the judge ascends his 
bench each morning, never knowing 
just how difficult may be. the deci- 
sions of the day or what he may be 
called upon to decide. He must be 
ever alert, keen in discernment, quick 
but unhurried in action, and un- 
erring and immediate in detection 
of the panther tread. A purringly 
présented ex parte order, carelessly 
scanned by the judge who enters it, 
often contains concealed claws. 

No judge can afford to forget that 
orders when entered are the orders 
of the judge and not of the attorneys 
who prepare them, even though en- 
tered by consent. No order, judg- 
ment, decree, or other official docu- 
ment should ever be signed by a 
judge before he has first carefully 
read it and has assured himself that he 
fully understands its 
meaning and effect. 
In my ten-year ten- 
ure, I have found no 
occasion for a single 
deviation from this 
self-imposed, inflex- 
ible rule. 


Delay in the 
Decision of 
Cases 


Delay in prompt pro- 
cedure and decision 
has been productive 
of severe criticism of 
the courts, and -has, 
doubtless, been a 
weighty contributing 
cause to the curtail- 
ment of court juris- 
diction and the 
building up of ad- 
ministrative boards 
as tribunals. Down 
my way, a gentle- 
man and scholar of 
marked ability 





served as United States district judge 
more than forty years ago. His 
erudite opinions, written with the 
literary skill of a classicist, are good 
reading today. Doubtless they should 
be, for he often took five years to 
write one. When I came to the bar 
in 1905, old lawyers told me that the 
judge had been known to delay the 
disposition of a demurrer for ten 
years; and that three years for the 
decision of any matter taken under 
advisement was his mean _ propor- 
tional. He once held a land case in- 
volving the law of accretions under 
advisement so long that, by the time 
he rendered judgment, the change in 
the current of the Mississippi River 
had washed the land away. True, 
this is an instance of extreme delay, 
fortunately rare; but, unfortunately, 
we judges of the present era have 
had to do extra time in our speed- 
cause effort to overcome the fixed 
belief of laymen and legislators that 
there is inherent infirmity in the 
procedure and processes of the courts 
toward _ seasonable disposition of 
litigation. 


JOHN D. MARTIN 
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The Federal Rules 

of Civil Procedure 
rhe most important development 
in Federal court procedure during 
the past decade was the promulga- 
tion of the Rules of Civil Procedure 
for the district courts. When I went 
on the bench in 1935, di-igent effort 
to locate a collation of local court 
rules was fruitless. Various and sun- 
dry unindexed orders, some recorded, 
some unrecorded, in minute books, 
had been entered here and there, at 
this time or that, without respect to 
either orderly arrangement or logical 
relationship. These diversified orders 
were said to constitute the court rules. 
This confusing situation presented 
an intolerable trap to the unwary and 
a manifestly unfair advantage to the 
practitioner who happened to have 
personal or hearsay knowledge of the 
existence of some obscure court order 
adopting a There 
seemed to be only one logical thing 
to do, so I did it; I abolished all local 
rules and appointed a committee of 
lawyers experienced in Federal prac- 
tice to prepare and submit, first to 
the bar associations of the district 
and finally to the court, suggested 
local rules of procedure. 

The Rules of Civil Procedure 
have contributed heavily to the cause 
of simplicity, brevity and clarity in 
pleading, liberality in the admissi- 
bility of evidence, human and docu- 
mentary, and easier access to the dis- 
covery of evidence in the interest of 
truth. Service of process has-been 
simplified and the necessity of noting 
formal exceptions to rulings abro- 
gated. Reference to masters has een 
declared to be the exception and not 
the rule. 

I think the most vitally beneficial 
rule is that the trial judge must file 
findings of fact and conclusions of 
law in all cases tried without a jury. 
This rule operates best when oppos- 
ing counsel are directed to prepare in 
advance of the trial their proposed 
findings and conclusions and to sub- 
mit them to the judge for examina- 
tion and consideration as the trial 
progresses. The advantage gained is 
that the judge, when hearing the 
evidence, has before him in concrete 


certain rule. 


form the opposing theories of fact 
and of law which will enable him, 
while the evidence in its relationship 
to the legal propositions presented 
is fresh-in his mind, to adopt, reject 
or modify each finding of fat or con- 
clusion of law submitted. He may 
wisely elect to hear argument for and 
against the adoption of any proposed 
finding or conclusion. 


Divergences of Opinion 
As to Rule 49(b) 
It is inevitable that there should 
be divergence of opinion upon the 
efficacy of some of the rules. Person- 
aliy, I do not like Rule 49 (b), per- 
taining to the submission to the jury 
of interrogatories upon issues of fact. 
The jurors’ answers to specific ques- 
tions propounded are often incon- 
sistent, inter sese, as well as with the 
general verdict, in consequence of the 
compromising of individual opinions 
in the course of discussion and delib- 
eration in the jury room. I believe in 
the inviolability of the jury system; 
and in my judgment whenever twelve 
jurors join in a general verdict, that 
verdict, if supported by substantial 
evidence, should be upheld unless re- 
versible error in law has been com- 
mitted upon the trial or during the 
proceedings. I have never believed 
that the trial judge should be rated 
as a thirteenth juror, though that 
doctrine has long prevailed in 
Tennessee. 


Rule 50(b) and Judgments 
Non Obstante Veredicto 


Naturally, one who does not ap- 
prove Rule 49 (b) would disapprove 
Rule 50 (b), whereby within ten days 
after the verdict the losing party may 
renew and the court may grant a 
motion for directed verdict made and 
denied at the trial. The vesting of 
such discretionary power in the dis- 
trict judge, however, is no indication 
that the rule-makers intended its too 
free and frequent exercise. A true be- 
liever in the sanctity of trial by jury 
would not incline toward entering 
judgments non obstante veredicto, 
except in the rarest cases. The argu- 
ment that causes are brought to final- 
ity with greater dispatch when the 
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trial judge makes free use of his 
power is, to my mind, offset by the 
danger that the judge may too readily 
assume himself to be the final trier 
of facts in jury cases and form the 
habit of substituting his own infer- 
ences for those drawn by the jury. 
Let the trial judge, according to the 
best of his ability and understanding 
and with time out, if necessary, for 
hearing elaborate argument and for 
due deliberation, concentrate on ap- 
propriate judgment upon the motion 
for a directed verdict before he sub- 
mits the case to the jury. 

Nor does the argument,seem valid 
that the judge should be accorded 
additional time for consideration of 
the motion, after the jury has re- 
solved the fact issues. Procrastination 
is not a dependable guidepost to 
correct decision. Moreover, clear 
understanding by the jurors of all 
that has transpired during their term 
of service tends to establish good will 
and respect for the United States 
District Court in which they have 
been called to serve. When a judge 
directs a verdict, he wisely explains 
then and there his reasons for doing 
so. Jurors do not easily comprehend 
why, after the fact issues have been 
submitted to them, the judge should 
set their verdict aside and enter a 
diametrically opposite verdict of his 
own. 


Rule 61 Is Heartily Approved. 
In closing comment upon the Rules 
of Civil Procedure, I would join in 
a mighty cheer for Rule 61. Certainly 
a trial court should at every stage 
in the proceedings disregard any 
error or defect which does not affect 
the substantial rights of the parties. 
How. wise were the rule-makers in 
vesting the district judge with broad 
discretion in his conduct of the trial! 
There can be no streamlined substi- 

(Continued on page 637) 





EDITOR'S NOTE: The motion for a judg- 
ment non obstante veredicto is not a modern 
trial by} but was an essential feature of 

jury at common law. The Advisory 
Committee on the Rules of Civil Procedure 
did not invent or originate it, but restated it 
in simple language and retained it. The 
Constitution declared that the right of trial 
by jury as at common law must be preserved. 
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Judge Cordell Hull Wins Nobel 
Prize‘and Takes New Post 


With the hearty acclaim of the mem- 
bers of his profession and the citizens 
of all countries throughout the world, 
the distinguished former Secretary of 
State of the United States has been 
awarded the Nobel Peace Prize for 
1945, in recognition of his preemi- 
nent services to the cause of world 
peace through laying the foundations 
for the United Nations Organization. 

Before that announcement, which 
was made by the Nobel Prize Com- 
mittee of the Norwegian Parliament 
on November 12, the illustrious law- 
yer-statesman accepted appointment 
to fill a vacancy in the Permanent 
Court of Arbitration, as the fourth 
member of the American group. In 
that capacity he will help to make 
the American-sponsored nominations 
for the coming election of the fifteen 
jurists who will constitute initially 
the International Court of Justice. 

The Nobel Peace Prize was found- 
ed to provide an annual award to the 
person or persons “who shall have 
most or best promoted the fraternity 
of Nations and the abolishment or 
diminution of standing armies and 
the formation and extension of peace 
congresses.” Because of World War 
II, no award had been made since 
1938. Other American lawyers who 
received the award were Elihu Root 
in 1912 and Frank B. Kellogg in 1929. 


“The Father of the 

United Nations” 

Although the 74-year old wartime 
Secretary of State—beloved by his in- 
timates as “Judge” Hull—was com- 
pelled by failing health to lay down 
the responsibilities of his premier- 
ship on November 27, 1944, soon 
after the Dumbarton Oaks Confer- 
ence had drafted outlines for an in- 
ternational organization, he has often 
been referred to as “the Father of the 
United Nations”, for which he did so 
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much to open the way and shape the 
pattern. 

In addition to his part in formu- 
lating and declaring American poli- 
cies for the united action of the 
peace-loving nations against the 
Axis, his contributions included his 
14,000-mile trip to Moscow which led 
to the Moscow Declaration for their 
organization and laid the ground- 
work for the later meeting of Church- 
hill, Roosevelt and Stalin at Teheran 
and for the conferences at Dumbar- 
ton Oaks and in San Francisco. Al- 
though unable to attend the confer- 
ence which drafted the Charter of the 
United Nations 
and the Statute 
of the Interna- 
tional Court of 
Justice, he kept 
in close touch 
with its proceed- 
ings and assisted 
greatly with his 
advice and coun- 
sel. 

Fortunate 

Availability 

for His 

New Post 
Friends of inter- 
national adjudi- 
cation will re- 
gard it as most 
fortunate that 
Mr. Hull is able 
to take part in 
the selection of 
the nominees for 
the whole bench 
of the World 
Court. His asso- 
ciates in the piv- 


otal “American 
group” are Hen- 
ry L. Stimson, 


former Secretary 
of War, who 


lamentably has been ill since his 
retirement from office; Michael F. 
Doyle, a leading Philadelphia law- 
yer; and Green H. Hackworth, emi- 
nent Legal Adviser of the Department 
of State, Chairman of the Conference 
of Jurists which met in Washington, 
D. C., last April, and accomplished 
much of the preparatory work and 
draftsmanship for the Statute of the 
International Court of Justice. 

The Permanent Court of Arbi- 
tration, established by international 
convention in 1899 under the states- 


manship of John Hay and Elihu 
Root as “a thoroughly practicable be- 
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ginning” for the pacific settlement of 
international disputes, is unique in 
that it is not a “permanent court” 
nor even a “court”, and has never 
met as a tribunal. So far as arbitra- 
tion is concerned, the members ap- 
pointed from the “contracting par- 
ties” (who numbered forty-nine be- 
fore World War II) constitute a pre- 
ferred panel from which arbitration 
tribunals may be chosen and consti- 
tuted as from time to time needed. 
During its first thirty-eight years, 
there were some twenty-one arbitra- 
tions of that character. 


Nominations for the 
World Court 


The members of the Permanent 
Court of Arbitration from a coun- 
try which is a member of the United 
Nations constitute the group which, 
after due and extensive consultations, 
make the nominations sponsored by 
them in the name of their country, 
for elections to fill vacancies in the 
World Court, now the International 
Court of Justice. 

Messrs. Hull, Stimson, Doyle and 
Hackworth, therefore constitute the 
group which is considering, and will 
make the American-sponsored nomi- 
nations to the great Court. The time 
for nominations has been extended 
to January 10 because the first meet- 
ing of the General Assembly of the 
UNO has been deferred to January 8. 
In this instance, all fifteen places in 
the Court are to be filled by nomina- 


ADMINISTRATIVE PROCEDURE 
(Continued from page 624) 


sion of the bill, if wrongly inter- 
preted or minimized, may present 
occasion for supplemental legislation. 
On the other hand, should it appear 
at any time that the requirements 
result in some undue impairment of 
a particular administrative function, 
appropriate amendments or excep- 
tions may be in order. 

This is not a measure conferring 
administrative powers but is one lay- 
ing down definitions and stating lim- 
itations. These definitions and limi- 
tations must be interpreted and ap- 
plied by agencies affected by them in 
the first instance. But the enforce- 





tions and elections, the power to elect 
being vested by the UNO Charter in 
the Security Council and the Gen- 
eral Assembly bi-camerally and vot- 
ing contemporaneously. One of the 
nominees by the American group 
will undoubtedly be a jurist who is a 
citizen of the United States. 


“Highlights” of 

Secretary Hull's Career 

The American lawyer who has re- 

ceived the 1945 Nobel Peace Prize 

was the forty-sixth man to be Secre- 

tary of State. He held that office 

for twelve years—a longer service 
than that of any predecessor. 

He was born on October 2, 1871, 
on a farm in Northern Tennessee, 
about forty miles from a railroad. He 
studied law for one year at Cumber- 
land University in 1890-91, but spent 
practically all of his adult life in pub- 
lic service. He was active in politics 
long before he became cf age, was 
elected to the State Legislature at 
twenty-two, was a captain in the 
Spanish-American War, was a county 
judge for awhile, was chosen to the 
National House of Representatives 
where he sponsored the first Federal 
Income Tax Law, was elected, served 
as a Senator of the United States, and 
finally was appointed as the Secre- 
tary of State under the incoming 
President Franklin D. Roosevelt. 

Some of his basic policies, such as 
“lend-lease”, have been the subjects 
of vigorous discussions and widely 





ment of the bill, by the independent 
judicial interpretation and applica- 
tion of its terms, is a function which 
is clearly conferred upon the courts 
in the final analysis. 

It will thus be the duty of review- 
ing courts to prevent avoidance of 
the requirements of the bill by any 
manner or form of indirection, and 
to determine the meaning of the 
words and phrases used. In sev- 
eral provisions the expression “good 
cause” is used. The cause so speci- 
fied must be interpreted by the con- 
text of the provision in which it is 
found and by the purpose of the en- 
tire section and bill. Cause found 
must be real and demonstrable. . If 
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differing points of view; but as the 
earnestness and practicality of his ef- 
forts to organize for the peace and to 
secure nonpartisan agreement on 
methods there have been no substan- 
tial grounds for deep-rooted differ- 
ences of opinion. 


Importance of His New Post 
Americans will feel it fortunate 
that “Judge” Hull, as their senior 
active statesman, in international af- 
fairs, will be able to serve on this dis- 
tinguished committee of nominators. 
The world needs greatly that the 
Court shall be made up of jurists of 
the highest character, capacity, inde- 
pendence, and fidelity to justice and 
law. 

- It gives genuine pleasure, more- 
over, to be able to chronicle “Judge” 
Hull’s somewhat improved state of 
health, which enabled him to accept 
this post and discharge its duties. Liv- 
ing quietly at the Wardman Park Ho- 
tel in Washington since he left the 
Betheseda Hospital, he has gained in 
his ability to consult and advise, and 
to conduct extensive correspondence 
with the statesmen of this and other 
lands, without unduly taxing his 
strength and spirits. The availability 
of his experience and sage counsels, 
and the confidence which the govern- 
ments of the world have in his wis- 
dom, were never more gravely needed 
than now, in the international prob- 
lems of today. 


the agency is proceeding upon a stat- 
utory hearing and record, the cause 
will appear there; otherwise it must 
be such that the agency may show 
the facts and considerations warrant- 
ing the finding in any proceeding in 
which the finding is challenged. The 
same would be true in the case of 
findings other than of good cause, re- 
quired in the bill. As has been said, 
these findings must in the first in- 
stance be made by the agency con- 
cerned; but, in the final analysis, 
their propriety in law and on the 
facts must be sustainable upon in- 
quiry by a reviewing court. 

The Committee recommends that 
the bill as reported be epacted. 
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How to Get and Keep Competent 
and Independent Judges 


Factual Data as to the Salaries of Judges, Earnings 
of Lawyers, Impacts of Taxes and Living Costs 


Whatever affects the judicial depart- 
ment of government has long been a 
vital concern of lawyers and has been 
deemed particularly within the prov- 
ince of the American Bar Associa- 
tion. Members of the Bar have an 
especial stake, for themselves and 
their clients, in the competence, ex- 
perience, courage and independence 
of the judges before whom they ap- 
pear, and also in the possession of 
like qualifications by the judges be- 
fore whom other lawyers appear. Un- 
der the Anglo-Saxon system of estab- 
lishing precedents through the ad- 
judication of controversies between 
private litigants or between citizens 
and government, the rights and in- 
terests of a lawyer’s clients may be, 
and usually are, much more affected 
by what transpires in other lawyers’ 
cases as in those to which the par- 
ticular lawyer’s clients are parties. 
In consequence, every lawyer and 
his clients have the strongest reasons 
of personal as well as public and 
patriotic interest for supporting ac- 
tively whatever measures will tend 
to attract able and independent men 
to judicial office and to enable them 
to continue in the offices in which 
they have gained experience and 
skills in the dispatch of business. 
The salaries which judges are paid 
are inevitably a large factor in de- 
termining the extent to which men 
who will be good judges are attract- 
ed from the ranks of the profession. 


Data of Interest 

to Lawyers Generally 

In connection with the considera- 
tion of the pending Hobbs-Wagner 
bill (H. R. 2181; S. 920), now re- 
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and Reasons 


ported favorably by the House Com- 
mittee on the Judiciary, to increase 
the~salaries of Federal judges, con- 
siderable information of an authori- 
tative character has been brought to- 
gether which will not only help 
American laywers to decide whether 
they and their clients will actively 
support the enactment of the bill, 
but will also be of great interest to 
them because of its relationship to 
both the judiciary and the profession 
of law. As the dependable data 
have not hitherto been published for 
examination by the profession, the 
JourNAL feels that it is rendering a 
service to lawyers, and to all judges 
of both the, Federal and state cdurts, 
in making generally available the fol- 
lowing information culled from the 
report of the House Committee, the 
American Bar Association’s Commit- 
tee on Judicial Salaries, the Bureau 
of Labor Statistics, and like sources. 


The Hobbs-Wagner Bill 
(H.R. 2181; S. 920) 


The purpose and effect of the pend- 
ing bill! is to provide for an increase, 
to the moderate extent of $5,000 in 
the annual salary of each member of 
the Federal judiciary. Attorney Gen- 
eral Clark has supported more sub- 
stantial increases, in testimony be- 
fore the Senate Committee on the 
Civil Service. 

The Hobbs-Wagner bill applies 


for Increasing Judicial Salaries. 


in both terms and effect to the 
Justices of the Supreme Court, 
to the Judges of the Circuit 


Courts of Appeals, including the 
United States Court of Appeals 
for the District of Columbia, to the 
Judges of the United States Court of 
Customs and Patent Appeals, of the 
Court of Claims, and of the District 
Courts, including the District Court 
of the United States for the District 
of Columbia, the United States Cus- 
toms Court, and the District Courts 
in Puerto Rico, Hawaii, and Alaska 
exercising federal jurisdiction. The 
bill applies in effect, although not in 
terms, to the Judge of the District 
Court of the Canal Zone for the rea- 
son that the statutes provide that the 
judge of that court shall receive “the 
same salary” as is allowed to United 
States district judges.” 

The bill does not apply, either in 
terms or effect, to the Judge of the 
District Court of the Virgin Islands. 
The salary of that judge has been 
fixed by separate statutes. Two such 
statutes, including the one presently 
in effect, designated the amount.’ 
An intermediate statute authorized 
the Attorney General to fix the 
salary.* 


Present Salaries of 

Federal Judges 

The present salaries which this 
bill would supersede were estab- 





1. The bill now before the Congress was 
introduced on February 14, 1945, in the 
House of Representatives as H.R. 2181 by 
Congressman Sam Hobbs of Alabama, and 
on April 24, 1945, in the Senate as S. 920 by 
Senator Robert F. Wagner of New York. 
H.R. 2181 and S. 920 provide for a $5,000 
increase in the annual salary of each mem- 
ber of the Federal Judiciary, the Act to 
“take effect on the termination of the Stabi- 


lization Act of 1942.” The bill has been re- 
ported favorably by the House Committee 
on the Judiciary in an extensive Report, 
from which there is but a single dissent. 

2. 47 Stat. 816 (1933); 42 Stat. 1005 
(1922) ; 37, Stat. 565 (1912). 

3. 54 Stat. 219 (1940); 45 Stat. 997. 
(1928) . 

4. 49 Stat. 1813 (1936). 





lishec 
by Pr 
2d Se 
salari 
salari 
ing b 


Judges 
Cust 


It net 
the se 
of th 
none 
tance 
the la 
the pc 
father 
more 
is upo 
of the 
ment 
upon 
Marsh 
ment 


every 
prope: 
all.” 
TI 
protec 
dividu 
with i 
same | 
indep« 
dividu 
of soci 
the -j 
Consti 
people 









™~ 


ngs 
sts 
‘ies. 


ich 


t.3 
ed 
he 








lished more than eighteen years ago 
by Public Law No. 528, 69th Cong., 
2d Sess., 44 Stat. 919 (1926). The 
salaries fixed by that Act and the 
salaries proposed by the accompany- 
ing bill compare as follows: 


Present Pro 
Salaries Salaries 





Chief Justice of the 


United States .......... $20,500 $25,500 
Associate Justices of the 

Supreme Court.......... 20,000 25,000 
Judges of the United States 

Circuit Courts of Appeals 12,500 17,500 


Justices of the United States 
Court of Appeals for the 
District of Columbia.... 12,500 17,500 

Judges of the United States 
Court of Customs and 
Patent Appeals......... 12,500 

Judges of the Court of 
RPE? ic zh Ubisn kee Pheell 12,500 

Judges of United’ States 
ge Ae 10,000 

Chief Justice of the District 
Court of the United States 
for the District of 
CNN s cacdcndisci ds 10,500 

Associate Justices of the Dis- 
trict Court of the United 
States for the District of 
EL 4.65 ¥aubenave are 10,000 

Judges of the United States 
Customs Court.......... 10,000 


17,500 
17,500 
15,000 


15,500 


15,000 
15,000 


Public Importance of the 
Judicial Establishment 
It need hardly be emphasized that 
the service performed by the judges 
of the federal courts is second to 
none in this country in its inpor- 
tance to the nation. In the words of 
the late Mr. Justice Sutherland, “If 
the political structure erected by the 
fathers rests upon any one pillar 
more securely than upon another, it 
is upon that which upholds the right 
of the individual to invoke the judg- 
ment of the civil courts of the land 
upon his conduct.” As Chief Justice 
Marshall said: ““The judicial depart- 
ment comes home in its effects to 
every man’s fireside; it passes on his 
property, his reputation, his life, his 
all.” 

The duty of the judiciary is to 
protect society against the in- 
dividual who attempts to interfere 
with its peace and order, but at the 
same time to be no less fearless and 
independent to protect the in- 
dividual against the unjust demands 
of society. Of especial importance is 
the .judiciary under our written 
Constitution in preserving for the 
people the structure and functions 





of the Government and the guaran- 
teed rights of the individual. 

Judges are required constantly to 
pass upon questions which affect the 
rights and the well-being of the 
people. Far-reaching questions of 
constitutional law depend upon 
them for solution. Matters in- 
volving almost incredibly large 
property interests are submitted to 
them for determination. The mean- 
ing and effect of such a statute as 
the Sherman antitrust law and ap- 
plication thereof to great industrial 
concerns depend upon the learning, 
wisdom, integrity, and judgment of 
the judges. They administer in the 
courts, in review and enforcement 
proceedings, statutes such as the Na- 
tional Labor Relations Act, the Se- 
curities Act, the Securities Exchange 
Act, the Communications Act, the 
Federal Trade Commission Act, the 
Fair Labor Standards Act, the Civil 
Aeronautics Act, all of which vitally 
touch the activities of individuals 
and of business enterprises through- 
out the country. The judges deal 
with criminal cases involving both 
the liberty and the life of the citizen. 
The successful administration of 
receiverships, such as those which in- 
volve large railroad systems, rests 
with them; and the successful re- 
organization of public utilities de- 
pends to a substantial extent upon 
the ability of the judges. With the 
judges rests also the determination 
of difficult and important patent 
litigation which frequently involves 
matters of magnitude and impor- 
tance. The determination of ques- 
tions of general significance relating 
to income taxation and other federal 
taxes rests with the judges. The 
number and importance of matters 
submitted to our federal judges has 
in recent years increased in large 
degree. 


The Respect of the People 

for the Courts 

More important than all of the 
foregoing, the very stability of our 
system of government, a government 
of laws rather than of men, depends 
upon the confidence and respect of 
the people for those who hold the 
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scales of justice in their hands and, 
therefore, depends upon the charac- 
ter and wisdom of the judges. The 
ablest and best of our citizens and 
those most learned in the law are 
needed to fill these positions of 
power and responsibility. The high 
consideration due the federal judi- 
ciary as an independent element in 
our system of government is written 
into our fundamental law. As the 
system stands, it is imperative that 
the courts command the respect and 
approval of all, and, in all fairness 
and propriety, judges must main- 
tain their position on a basis of true 
merit. 


Adequate Judicial Salaries 

Are Necessary and Fair 

Adequate salaries are a necessary 
part of any plan to keep competent 
men in the courts. Membership in 
the judiciary is an honor, but honor 
alone cannot compensate; it is more 
a question of economic competition. 
If men of worth and capacity are to 
be induced to accept and to con- 
tinue in judgeships, there must be 
an available monetary compensa- 
tion sufficiently attractive to the 
caliber of men desired. Also, judges 
once appointed must be so com- 


‘pensated as to be able to meet 


reasonable personal and family 
financial demands, so that they can 
apply themselves to the tasks of their 
office. 

The increased cost of living and 
the heavy impact of taxes has re- 
duced the actual worth of judges’ 
salaries to a low point. Judges, like 
all others, are obliged to provide for 
the support of dependents, the edu- 
cation of children, and the protec- 
tion of their families in the event of 
death. A judge’s salary terminates 
in the event of his death and in 
consequence affords no protection to 
those who survive him unless he is 
able during his lifetime to ac- 
cumulate savings or to carry in- 
surance. At the present worth of a 
judge’s salary, it is difficult for him 
to continue to meet such obliga- 
tions. -A judge is, moreover, called 
upon, in common with others, for 
charitable contributions, and_be- 
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cause of his position must live, not 
upon a pretentious scale, but in 
reasonably dignified circumstances. 
For a good many years last past some 
judges have been driven by necessity 
to accepting employment as law 
teachers in night schools, or to writ- 
ing books, magazine articles, and 
the like, in order to augment their 
judicial salaries. The importance of 
judicial work is such that judges 
ought to be in a position to devote 
their entire time and energies to it. 


Unsatisfactory Alternatives to 
Adequacy of Pay 
If the present scale of salaries is to 
be continued, it seems, probable that 
appointments to the bench will have 
to be made either from among law- 
yers of independent means or from 
among those who have been so un- 
successful in practice that even the 
present salary scale will bear com- 
parison with present earnings. 
Neither alternative is desirable for 
the public or the bench. It is not as- 
sumed that only those lawyers who 
have been successful in practice 
make competent judges. There are, 
of course, instances in which a law- 
yer not fitted by temperament for 
the practice of law, or not favored 
by opportunity for substantial earn- 
ings, makes an excellent judge. But 
usually success in practice is the re- 
sult of professional competency and 
character and these qualities are an 
assurance of dependability in judi- 
cial office. 


Figures as to the 

Earnings of Lawyers 

According to a sample survey, the 
earnings of the upper 10.5 _per- 
cent of lawyers in 1941 were from 
$9,000 to $150,000 per year.5 Most 
lawyers of first class 
metropolitan centers, where the 
bulk of the work of the courts is 
carried on, are able to make $25,000 
and upwards before taxes. It is 
hardly reasonable to suppose that 
men who have proved their worth 
in the practice of law will surrender 
incomes many times-as great for the 
honor of a federal judgeship. This 
will sometimes happen; but is it fair 
to ask such men to undertake 
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ability in’ 


judicial service—granting the honor 
to be great—when the salaries at- 
tached will not enable them to 
maintain themselves and their fam- 
ilies in reasonable comfort accord- 
ing to the manner and station of 
life to which they are accustomed, 
and without most serious concern 
over current needs? Do we wish our 
federal judges to come only from 
the class of wealthy lawyers who can 
afford inadequate salaries in return 
for the honor of the office? If, as as- 
serted above, the payment of sub- 
stantial salaries is likely to result in 
attracting men of high competency 
to judicial office, the setting up of an 
increased salary scale is a measure of 
economy because it will aid in main- 
taining an efficient dispatch of the 
business of the courts. Surely the 
federal judges should be on a level 
in competency with the best of the 
bar. 


The Reduced Value of the 
Salaries Presently Paid 

There are but two alternatives, for 
it is not to be admitted that the 
American people will knowingly 
demand the lifelong service of 
judges while denying to them rea- 
sonable compensation. It must, 
therefore, be said either that the 
people want a lower standard of 
service, a less able judiciary, a bench 
drawn from the mediocre members 
of the bar or from wealthy practi- 
tioners alone, or that the people 
will pay to their federal judges 
salaries more nearly commensurate 


with the worth of such men as 
should be called to the judicial serv- 
ice. At the present time that service 
is entitled to greater compensation 
than ever before, both because of 
the increased burdens and the in- 
creased importance of the work of 
the courts and because of the 
reduced value of the presently estab- 
lished salaries.® 


History of Federal Judicial 
Salaries 
The modern history of federal judi- 
cial salaries has been as follows: 
Prior to 1911 the salary of the Chief 
Justice of the United States was 
$13,000;7 in that year it was raised 
to $15,000; in the same year the 
salaries of the Associate Justices 
were raised from $12,500 to 
$14,500. Until 1891 the salaries of 
the District Judges varied in the 
several districts.® In that year a uni- 
form salary of $5,000 was fixed.!° 
This was increased in 1903 to 
$6,000! and in 1919 to $7,500.12 In 
1891 the salary of the Judges of the 
Circuit Courts of Appeals was fixed 
at $6,000.15 This was increased in 
1903 to $7,000!4 and in 1919 to 
$8,500.15 The present salaries were 
established in 1926%® at the figures 
set forth in the table printed at the 
beginning of this memorandum. 


Present Federal Judicial 

Salaries Compared with 

Those in Other Court 

Systems 

Other units 


governmental have 





5. See E. F. Denison, Incomes in Selected 
Professions, Part 2, Legal Service, 23 Survey 
of Current Business No. 8 (Department of 
Commerce, August 1943) , 23 et seq. 

6. A part of the foregoing general dis- 
cussion has been taken, some portions in 
haec verba, from H. Rep. No. 232, 69th 
Cong., Ist Sess. (1926), accompanying the 
bill which when enacted into law estab- 
lished the present salary scale. The con- 
siderations persuasive in 1926 to the House 
and Senate are equally apt at the present 
time. 

7. For salaries prevailing from 1903 to 
1911, see 32 Stat. 825 (1908) . 

8. 36 Stat. 1152 (1911). 

9. Rev. Stat. § 554 (1878). 

10. 26 Stat. 783 (1891): 

Since the establishment in 1891 of uni- 
form salaries for District Judges, it has 
been recognized “that it is impossible to 
make and pass a bill fixing graduated sal- 
aries and paying different compensations to 
judges of the same class because of geo- 

phical or other reasons. 

“The ‘mind of the bar association and 


that of all persons interested in the present 
bill recognizes the fact that a flat advance 
is all that can be accomplished. This is 
justified because to-day, under the law gov- 
erning the appointment and assignment of 
judges to different localities and districts, 
judges of our Federal courts are like a 
mobile army that can be moved here and 
there and assigned to work distances proba- 
bly [far] from their home district. All this 
favors the creation of a flat increase that 
shall be the same in every district through- 
out the United States.” The quotation is 
from page 3 of H. Rep. 232 referred to 
above. 

11. 32 Stat. 825 (1903). 

12. 40 Stat. 1156 (1919). 

13. 26 Stat. 826 (1891). This was the 
compensation of the then circuit ju 
proper, which was fixed at $6,000 in 1871, 
16 Stat. 494. The circuit courts were abol- 
ished in 1911, Judicial Code, c. 13, § 289, 36 
Stat. 1167. 

14. 32 Stat. 825 (1903). 

15. 40 Stat. 1157 (1919). 

16. 44 Stat. 919 (1926). 
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similar problems in fixing the sal- 
aries for their judges. In the more 
populous states and in England the 
practice is to pay judges substantial 
salaries. The comparison is proper, 
for our federal courts are certainly 
as important to the United States 
as the English courts are to England, 
and as important to the nation as 
the state courts are to the states. In 
England ‘%* the Lord Chancellor, 
who is the highest judicial officer, 
receives an annual salary of £10,000 
(approximately $40,000 at the 
present depreciated rate of ex- 
change, which is about $4 as com- 
pared with the normal rate of about 
$5). Of this £4,000 (approximately 
$16,000) is applicable to his duties 
as Speaker of the House of Lords; 
the balance of £6,000 (approximate- 
ly $24,000) applies to his judicial 
duties. This is to be compared with 
the present salary of the Chief 
Justice of the United States of 
$20,500. ‘The Lords of Appeal in 
Ordinary, who correspond to the As- 
sociate Justices of the Supreme 
Court of the United States, receive 
£6,000 (approximately $24,000) an- 
nually; after fifteen years’ service 
(which may include previous service 
in other high judicial office) they 
retire on a pension of £3,750 per 
year (approximately $15,000). The 
Master of the Rolls in England 
receives an annual salary of £6,000.1* 
The Lords Justices of Appeal, who 
correspond to the Judges of the Cir- 
cuit Courts of Appeals, receive an 
annual salary of £5,000 (approxi- 
mately $20,000). The Master of the 
Rolls retires at the end of fifteen 
years’ service at a pension of £3,750 
annually (approximately $15,000), 
and the Justices of Appeal retire 
after fifteen years’ service at a 
pension of £3,500 (approximately 
$14,000). The Lord Chief Justice 
of England, who is the chief judicial 
officer of the High Court of Justice, 
which is the nisi prius court in Eng- 
land and therefore corresponds to 
the District Courts, receives an an- 
nual salary of £8,000 (approxi- 
mately $32,000) and the Judges of 
the High Court of Justice, who cor- 
respond to the District Judges, re- 


ceive an annual salary of £5,000. 
The Lord Chief Justice retires after 
fifteen years’ service at a pension of 
£4,000 (approximately $16,000), 
and the other members of the High 
Court of Justice at £3,500 (approxi- 
mately $14,000). In addition to the 
salaries above mentioned for the 
Lord Chief Justice and the other 
Judges of the High Court of Justice, 
there is an allowance of £7 10s (ap- 
proximately $31) a day for expenses 
on circuit. It is to be noted that the 
retirement pensions of the English 
judges are higher in amount than 
the salaries of any of the judges of 
the federal courts in the United 
States except the Chief Justice and 
the Associate Justices of the Su- 
preme Court. 


Judicial Salaries in Some 

State Courts 

The salary of the Chief Judge of 
the Court of Appeals of New Yerk?® 
is $22,500 and that of Associate 
Judges $22,000; added to this is 
$3,000 per annum in lieu of ex- 


penses. The Presiding Justice of the 


Supreme Court, Appellate Division, 
of New York, receives $17,500 an- 
nually; the other Justices of the Ap- 
pellate Division $17,000 annually, 
plus reimbursement for some ex- 
penses; and the Justices of the Su- 
preme Court of New York—the trial 
court of general jurisdiction—receive 
$15,000 annually, plus various ad- 
ditional sums from units of local 
government, which, in the case of 
some .Justices of the Supreme Court 
of New York, produce a total annual 
salary of $25,000. Thus in New 
York the Judges of the Court of Ap- 
peals receive salaries in excess of 
those of the Chief Justice and the 
Associate Justices of the Supreme 
Court of the United States; and the 
Justices of the Supreme Court of 
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New York, in both the Appellate 
Division and the trial court proper 
(exclusive of the additional sums 
from units of local government), 
receive salaries in excess of the 
Judges of the Circuit Courts of Ap- 
peals and of the District Courts in 
the federal system. 

In Pennsylvania?” the Chief 
Justice of the Supreme Court is paid 
$20,000 per year and the Associate 
Justices $19,500. The Presiding 
Judge of the Superior Court—an in- 
termediate appellate court—receives 
$18,500, the Associate Judges 
$18,000. The Common Pleas Judges 
in Pennsylvania receive from $9,000 
to $14,000 per year according to the 
population of the district in which 
they sit. Therefore, in Pennsylvania 
the Supreme Court Justices are paid 
substantially the same salaries as the 
Justices of the Supreme Court of the 
United States, and the Judges of the 
Superior Court approximately 33% 
per cent more than the Judges of the 
Circuit Courts of Appeals in the 
federal system. Charles Alvin Jones 
resigned from the Circuit Court of 
Appeals for the Third Circuit on 
December 31, 1944, to become a 
member of the Supreme Court of 
Pennsylvania. 

In Massachusetts?! the Chief 
Justice of the Supreme Judicial 
Court, the highest appellate court, 
receives $15,000 annually, and the 
Associate Justices $14,000, plus reim- 
bursement for expenses. The Chief 
Justice of the Superior Court—the 
trial court of general jurisdiction— 
receives $13,000, and the Associate 
Justices $12,000 annually plus reim- 
bursement for expenses. Thus in 
Massachusetts the Justices of the 
Supreme Judicial Court are paid 
higher salaries than the Judges of 
the Circuit Courts of Appeals in the 
federal system and the Superior 





17. For the salaries of English Judges, see 
Appellate Jurisdiction Act, 1876, & 40 
Vict., c. 59, § 6, Supreme Court of Judica- 
ture (consolidation) Act, 1925, 15 & 16 
Geo. V, c. 49, §§ 13 & 14, 8 Halsbury’s Laws 
of England (Hailsham 2d ed., 1938) 525, 
544, & 594 


18. There is no single judicial officer in 
the United States strictly corresponding to 
the Master of the Rolls. The duties of a 
senior circuit judge most nearly approxi- 
mate his duties. There is but one Court 


. 


\PR land, and the Master of 
the Rolls is the Chief Justice of that court. 

19. For the salaries of the Judges of New 
York, see 29 McKinney’s Laws of N.Y. Ann. 
(1939) §§ 50, 142 & 142-a. 

20. For the salaries of the judges of 
Pennsylvania, see 17 Purdon’s Penn. Stat. 
Ann, (1930) §§ 832, 833 & 834. 

21. For the salaries of the judges of 
Massachusetts, see 7 Ann. Laws of Mass. 
(1938) c. 211, § 22 & c, 212, § 27. 
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Court Judges more than the United 
States District Judges. 

The foregoing comparisons -of 
judicial salaries are given in tabular 
form below: 


in adequacy is true in a second 
aspect because of a change in the 
law of income taxes. During the 
1930’s, the actual value of salaries 
to the judges was drastically reduced 











Massachu- 

Federal English New York Pennsylvania — setts 

Highest $20,500 £10,000 ($40,000*) $22,500 $20,000 $15,000 

Appellate 

Court $20,000 £ 6,000 ($24,000*) $22,000 $19,500 $14,000 
Intermediate $12,500 £ 6,000 ($24,000*) $17,500 $18,500 
Court £ 5,000 ($20,000*) $17,000 $18,000 

ace $10,000 £ 8,000 ($32,000*) $15,000 $ 9,000 $13,000 

urt to 
£ 5,000 ($20,000*) $14,000 $12,000 





Economic Changes Since the 
Establishment of the Present 
Salary Scale In 1926 


A factor operating in favor of an 
increase in judicial salaries is that 
the . “fixed” salaries have been 
diminishing salaries since 1933, so 
far as their purchasing power is con- 
cerned, according to figures pub- 
lished by the United States Bureau 
of Labor Statistics. Note the follow- 
ing tabulation: : 


Standard of Living Index 


1926-1944 (showing June and De- 
cember of each year, when avail- 
able) 1935-39 — 100.0 


1926 June 126.4 1936 July 99.4 
Dec. 126.1 Dec. 99.8 
1927 — 125.7 1937 June 102.8 
ec. 123.8 Dec. 103.0 
1928 June 122.1 1938 June 100.9 
Dec. 122.4 Dec. 100.2 
1929 June 122.1 1939 June 98.6 
Dec. 122.8 Dec. 99.6 
1930 June 120.3 1940 June 100.5 
Dec. 115.8 Dec. 100.7 
1931 June 108.2 1941 June 104.6 
. 104.2 Dec. 110.5 
1982 = 97.4 1942 June 116.4 
° 93.5 Dec. 120.4 
1933 June 90.8 1943 June 124.8 
Dec. 93.9 Dec. 124.4 
1934 June 95.3 1944 June 125.4 
ov. 96.2 Nov. 126.5 
1935 July 97.6 
Oct. 98.0 


Sixty percent of the judges now serv- 
ing in the federal courts were ap- 
pointed since January 1, 1933.25 
Since 1933 the cost of living has 
shown a general rise from 90.8 to 
126.5. Concomitantly, the purchas- 
ing power of the dollar has declined 
until it now stands at 71.8 per cent 
of what it was in 1933.26 


Taxation -as a Reduction 
of Salaries 
That judicial salaries have declined 
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by a reversal by the Supreme Court 
of previous constructions of Art. ITI, 
§ 1, of the Constitution. That provi- 
sion of the basic law provides that 
Judges of the Supreme and inferior 
courts shall receive ‘a Compensa- 
tion, which shall not be diminished 
during their Continuance in Office.” 
Under that provision, a portion of 
the Revenue Act of 1918, 40 Stat. 
1057, 1065 (1919), which sought to 
include judicial salaries in gross in- 
come for federal income tax pur- 
poses, had been held unconstitutional 
by the Supreme Court as a diminu- 
tion of compensation. Evans v. Gore, 
253 U. S. 245 (1920). The same stat- 
ute had been further considered and 
held unconstitutional by the Supreme 
Court as applied to a judge whose ap- 
pointment’to office had been made 
and whose salary had been fixed after 
the passage of the Revenue Act of 
1918. Miles v. Graham, 268 U. S. 
501 (1925). Thereafter, and after 
the establishment of the present 
scale of judicial salaries in 1926, 
Congress, in the Revenue Act of 
1932, 47 Stat. 169, 178, provided that 
the salaries of judges who might take 


office after the passage of the Act 
must be included in gross income 
for federal income tax purposes. 

The constitutionality of this pro- 
vision was presented to the Supreme 
Court in O’Malley v. Woodrough, 
307 U. S. 277 (1939), and the provi- 
sion was upheld, the Court saying 
that the application of a general 
and nondiscriminatory income tax 
to the salary of a judge who took 
office after the passage of the taxing 
statute, was not a diminution of 
compensation within the meaning of 
the Constitution and that Miles v. 
Graham was overruled insofar as 
inconsistent. Thus, since 1932 the 
salaries of an ever-increasing num- 
ber of judges (now about 60 percent 
of all) have been subject to federal 
income taxes at prevailing rates. See 
Int. Rev. Code § 22(a).2* Most 
recently, the Congress provided, in 
the Public Salary Tax Act of 1939, 
53 Stat. 574, 575 (1939), that the 
salaries of judges who took office 
before the passage of the Revenue 
Act of 1932 should be included in 
gross income for federal income tax 
purposes. This latest Act is of de- 
creasing importance because the 
number of living judges appointed 
before 1932 is diminishing. 


The Impact of Taxes 
on Judicial Salaries 


The effect of the change in the 
tax law is demonstrated by compar- 
ing estimates of federal income taxes 
on judicial salaries for some of the 
years since the passage of the 
Revenue Act of 1932. The follow- 





22. Approximately. Of this sum, as ex- 
plained in the text above, £6,000 (approxi- 
mately $24,000) applies to the judicial 
duties of the Lord Chancellor. 

23. Approximately. 

24. See Mimeo. Releases, U. S, Depart- 
ment of Labor, Bureau of Labor Statistics, 
Indexes of the Cost of Goods Purchased by 
Wage Earners (1944) , Cost of Living—Octo- 
ber 1944 (Nov. 26, 1944) , Cost of Living— 
November 1944 (Dec. 24, 1944). 

25. The exact figure is 60.42 per cent. If 
13 vacancies to be filled are added, the 
figure is 65.01 per cent. There are 285 exist- 
ing judgeships of which 1, the district judge- 
ship in the Virgin Islands, is, for the reason 
explained in the text at the outset of this 
memorandum, not covered by the accomp- 
anying bill. 171 judges have been appointed 
since January 1, 1933, and are now serving; 


this figure does not includé promotions. 

26. Calculated from the cost of living 
index, under advice of a representative of 
the Bureau of Labor Statistics, United States 
Department of Labor. 

27. It is to be noted that those judges 
who took office between 1932 and the de- 
cision in 1939 of O’Malley v. Woodrough 
were taken unawares with respect to the re- 
duction of their salaries by taxes. That is 
to say, the Supreme Court having twice held, 
in Evans v. Gore and Miles v. Graham, that 
the Constitution forbade such a statute as 
the Revenue Act of 1932 so far as it applied 
to judicial salaries, such judges had reason 
to conclude that they took office and would 
receive salaries under the constitutional 
guarantee against diminution of their sal- 
aries in any manner including diminution 
by taxation. 
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ing examples have been computed:?8 


1944 1942 1939 1932 
District Judges’ Salaries of $10,000 per year 
Fotal Tax $2400 $1985 $372 $435 
Net Salary $7600 $8015 $9628 $9565 
Circuit Judges’ Salaries of $12,500 per year 
Total Tax $3365 $2852 $602 $600 
Net Salary $9135 $9648 $11,898 $11,900 


Salaries of Associate Justices of the Supreme 
Court of $20,000 per year 


Total Tax $7035 $6192 $1514 $1610 
Net Salary $12,965 $13,808 $18,486 $18,390 

It will be noted from the fore- 
going that in 1944 the present 
salaries of Associate Justices of the 
Supreme Court produced a net of 
$1535 less than the figure ($14,500) 
to which they were raised in 1912; 
that the present salaries of Circuit 
Judges produced only $635 more 
than the figure ($8500) to which 
they were raised in 1919; that the 
salaries of District Judges produced 
a net of only $100 more than the 
figure ($7500) to which they were 
raised in 1919. 


Effects of the Bill on 
Net Salaries After Taxes 


Increasing the salaries of federal 
judges as is suggested in the Hobbs- 
Wagner bill, in the amount of 
$5,000 each, would produce, after 
taxes at the 1946 tax rates, for 
District Judges but $11,157.25, for 
Circuit Judges $12,560, for Associate 
Justices of the Supreme Court 
$16,198. Putting this another way, 
of the $5,000 increase only $3,176 
(the difference between the present 
net salary after taxes and the net 
salary after the increase) would 
actually be received or kept by the 
District Judges, the balance of $1,824 
being withheld by or paid back to 
the Treasury; Circuit Judges would 
receive or keep but $2,925 of the in- 
crease, the balance of $2,076 would 
be withheld by or paid back to the 
Treasury; Associate Justices of the 
Supreme Court would receive or 
keep but $2,335.25 of the increase, the 
balance of $2,644.75 would be with- 
held by or paid back to the Treasury. 

As will be noted from the preced- 
ing paragraph a $5,000 increase in 
salaries will have the effect under 
1946 tax rates of restoring to the Dis- 
trict Judges their $10,000 statutory 
salary plus $1,157.25, and will result 








for the Circuit Judges in a salary of 
$12,560, or almost exactly their statu- 
tory salary of $12,500. But for the 
Supreme Court Judges it would be 
necessary, in order to restore them 
to the statutory salary of $20,000, to 
increase that figure by $15,000, giv- 
ing them a total salary of $35,000. 
This, under 1946 tax rates, will pro- 
duce a net salary of $20,500 on the 


‘basis of the assumptions being used 


as explained in footnote 28. 

In terms of percentage the reduc- 
tion of District Judges’ salaries by 
taxes in 1944, on the basis of the as- 
sumptions set forth in footnote 27, 
is 24 per cent. When this is com- 
bined with the decline in the real 
value of their salaries through in- 
creased cost of living since 1933, the 
result is a total salary reduction of 
45.4 per cent.2® The percentage of 
decrease in Circuit Judges’ salaries 
for 1944 is 27 per cent. When this 
is combined with the decrease in 
the real value of salaries, the total 
reduction is 47.5 per cent.?® The per- 
centage of reduction in the salaries 
of the Associate Justices of the Su- 
preme Court is 35 per cent. When 
this is combined with the decrease 
in real value since 1933, the total 
is 53.4 per cent.?9 

In addition to exercising its newly 
discovered power to impose federal 
income taxes, Congress included in 
the Public Salary Tax Act of 1939, 
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53 Stat. 574, a provision giving the 
United States’ consent to taxation 
of its employees’ and officers’ salaries 
by local taxing authorities. There- 
fore, judicial salaries are now sub- 
ject to the further inroads of state 
income taxation. Since this varies 
from state to state, an estimate of 
the effect further to reduce salaries 
is not feasible. But clearly, and not- 
withstanding the ruling of the Su- 
preme Court that from the constitu- 
tional point of view the taxing of 
judicial salaries does not constitute 
a diminution of compensation, the 
practical and cumulative effect of all 
taxes is substantially to reduce judi- 
cial salaries so far as the net amount 
left in the hands of the judges is 
concerned. The present bill would 
help to readjust the situation thus 
produced. 

It is hardly a persuasive argument 
that judges who do not like the 
present salary scale are free to re- 
sign and return to the practice of 
law. It is true, of course, that no 
particular judge or group of judges 
is indispensable to the public service. 
But the question is one of public 
policy, of establishing a scale of 
salaries which will reasonably at- 
tract lawyers of first class com- 
petency to accept judicial appoint- 
ment and to remain on the bench. It 
may be added, however, that a judge 
already serving on the bench is not 





Editor’s Note: The computations as to 
taxes and the effects of taxes upon judicial 
salaries, etc., as given in this memorandum 
compiled from the Committée reports and 
other official sources, are understood to 
have been worked out with the aid of a 
representative of the Bureau of Internal 
Revenue. The figures were based on the 
Federal tax laws in effect at the time of 
their compilation, and do not take into 
account such reductions in taxes, the 
amount of the withholding tax, etc., as were 
effectuated by the changes in the tax laws 
which recently were enacted. 

The over-all effects of the new tax rates 
and related provisions are not, however, 
very substantial. For example: On a Dis- 
trict Judge’s salary, the amount of the 
Federal tax is shown at $2400, which left 
a net salary of $7600. The decrease through 
the 1946 tax laws leaves the tax on a Dis- 
trict Judge’s salary at $2,018.75 and a net 
salary of only $7,981.25 after Federal taxes. 
On the present salary of a Justice of the 


Supreme Court, the 1946 tax laws leave the 
tax at $6,137 and the net salary at $13,863. 
Each reader can make his own similar re- 
computations as to the other salaries, etc, 
28. The computation is based upon the 
assumption that: (1) the judicial sa is 
the oy. income of the individual ju 
(2) the ju is married and thaveinre 
would be entitled to twd surtax credits; (3) 
his wife has no income; (4) the judge has 
at least a $500 deduction in each year. The 
computations were made by a member of 
the staff of the Bureau of Internal Revenue. 
29. The per cent of combined reduction 
was obtained by reducing the net salary after 
1944 taxes to its purchasing value in 1933 
dollars, subtracting that lesser value from 
the net salary after 1944 taxes, adding the 
difference to the dollar loss due to taxes and 
dividing the last sum by the gross salary. 
This formula was followed under the advice 
of a representative of the Bureau of Labor 
Statistics, United States Department of 
Labor. 
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so free to resign as theoretically it 
might seem, because, having aban- 
doned his law practice in mid-life 
for judicial office, the- problem of 
re-establishment in remunerative 
work would often be a serious one. 
The Comparative Cost of 
Maintaining the Judiciary 

of the United States 

The expenditures for the support of 
the judicial establishment are but a 
small part of the normal (i.e., ex- 
clusive of war) expenditures, gen- 
eral and special accounts, for the 
Government as a whole, and the 
judges’ salaries constitute a lesser 
part of the judicial expense. The 
figures in Table 1 (opposite) for two 
pre-war fiscal years are illustrative. 


The Courts Are a Less 
Expensive Branch of 
the Government 
By way of further illustration, the 
courts, which constitute one of the 
three grand divisions of the federal 
government, are less expensive than 
most of the executive departments 
or the legislative branch. The list 
(Table 2, opposite) is a comparison 
of the actual expenditures of the Ju- 
dicial Establishment in the fiscal year 
1940 with the expenditures of the 
Legislative branch and of several of 
the major executive departments*s. 
The total expenditure for the 
courts in 1940 ($10,973,057.88)'42 
represents a per capita cost to the 
people of the United States for that 
year of about 8%c; in 1941 
($11,425,848.47) 42 a per capita cost 
of about 83gc; in 1942 ($11,537,- 
736.82)? a per capita cost of about 
834c; in 1943 ($12,108,944.15) 42 a 
per capita cost of about 91{c; in 
1944 ($13,075,499.32) ¢? a per capita 
cost of about 9%,c. The per 
capita expenditure for their courts 
by the people of ‘the State of New 
York for 1940 was approximately 
$1¢.44 Against the expenditures, 
however, there should be borne in 
mind the monies brought inte the 
Treasury of the’ United States 
through the courts. In a sense these 
items are irrelevant to the subject of 
judicial salaries, for the courts, be- 
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ing a fundamental branch of the 
Government, must be adequately 
supported at whatever cost. The fig- 


ures are informative, however, of the 
moderate actual cost of the judicial 
branch:45 











TABLE 1 
EXPENDITURES 
Total General and Total Judicial Per cent Judicial 

Fiscal Year Special Accounts Establishment of Total Salaries 

Ee ier a $7,416,912,643.945° $10,973,057.88%! 00.1479482 $3,502,695°* 

Eisen. 6,473,847,158.06°  11,425,848.47°5 0.176494 3,629,308°7 

TABLE 2 

NN IIE EE Oe iS a PEE Fe $ 10,973,057.88 
I ITI 65 65-0 wea --nppbivin yin od v's vip accoreysenvecsctew 23,002,447.86 
I NE 002. ial aa ha doug 4 db ba Awinle oo. s ocr aheeeweas 1,404,252,632.81 
Department of Commerce: 

a te eee mge dive soe teals 22,715,855.215° 

ee reg Oe MG os. vawlalog aveneb ene oele@h ad Ot 48,969,920.314° 
SR ee een ey gee 100,758,016.25 
Shas nod oN Eivndrsicls sig.0is's « 05's 00/4004 0110 Vee «dine 54,365,648.32 
in aid tics la.de fed see v0 a oh Sota eyes canaternrees 19,338,112.50 
EE Dias do kee 'e 8 be 608 6 oon me v'eb% 9’ op-o na bo abidblt ebb bade 21,558,507.28 
Treasury Department: 

a ge AS aidan edie 1,040,935,696.71 

TR Dae ls ea O Ss a nd G Sue e ohewe Gn osnteal actus 506,897 637.90! 





30.In U. S. Budget, 1946, Appendix 7, 
page 815, there appears for the total ex- 
penditures, general and special accounts, 
fiscal year 1940, the figure $9,127,373,806.47. 
Included in this, however, is $1,710,461,- 
162.53 attributable to war activity. This 
amount (computed by a member of the 
staff of the Bureau of the Budget) has been 
deducted, thus leaving the figure $7,416,- 
912,643.94 for the total normal expendi- 
tures of the government, general and special 
accounts. 

31. This figure appears in U. S. Budget, 
1946, Appendix 7, page 816. 
$2. ns one 

tenths of one per cent. 

33. This figure has been computed by se- 
lecting from U. S. Budget, 1942, Judicial 
Establishment detail, pages 25, 27, 28 and 
29, column “Actual, 1940,” those items 
which cover salaries and retirement pay of 
judges on all courts included within the 
Judicial Establishment budget. For each of 
the various courts the amounts appearing 
in the Budget column “Average Salary’ 
have been multiplied by the number of po- 
sitions shown in the column “Positions”; 
the results thus obtained have been added, 
and to the sum thereof have been added the 
amounts for the items “Retirement pay” 
shown in the column “Actual, 1940.” Items 
covering lapses and estimated savings and 
unobligated balance have not been de- 
ducted. 

34.In U. S. Budget, 1946, Appendix 7, 
page 815, there appears for the total ex- 
penditures, general and special accounts, 
fiscal year 1941, the figure $12,774,890,- 
$23.97. Included in this, however, is $6,- 
$01,043,165.91 attributable to war activity. 
This amount (which appears in U. S. 
Budget, 1943, Schedule No. 2, page xxiii, 
as the total of item “IV. National Defense”) 
has beem deducted, thus leaving the figure 
$6,473,847,158.06 for the total normal ex- 
penditures of the government, general and 
special accounts. 

35. This fi watly « sage in U. S. Budget, 
1946, A ix 7, page 816. 

36. Approximately gne and three-fourths 
tenths of one per cent. 

37. This figure has been computed as ex- 
plained in footnote 32. The items appear 


and one-half 


in U. S. Budget, 1943, Judicial Establish- 
ment detail, pages. 27, 29, 30, 31, 32, and 33. 

38. U. S. Budget, 1946, Appendix 7, pages 
816, 819-22. 

39. The 1940 expenditure figure for Civil 
Aeronautics appears at page 819 as $25,- 
273,425.32. From this there has been de- 
ducted $2,557,570.11 for the item “Civilian 
pilot training” (U. S. Budget, 1942, State- 
ment No. 2, page A48) which is attribu- 
table to war expenditures. The remainder, 
$22,715,855.21, represents the normal ex- 
penditures of Civil Aeronautics. 

40. The 1940 expenditure figure for the 
Department of Commerce, including Civil 
Aeronautics, appears at page 819 as $74,- 
243,345.63. From this there has been de- 
ducted the total Civil Aeronautics expend- 
iture item of $25,273,425.32. The remain- 
der, $48,969,920.31, represents the normal 
expenditures of the Department of Com- 
merce, exclusive of Civil Aeronautics. 

41. The 1940 expenditure figure for the 
Treasury Department, including the item 
“Interest on Public Debt,” appears at page 
822 as $1,553,558,303.56. From this figure 
there have been deducted $1,040,935,696.71 
for the item “Interest on Public Debt” and 
also $5,724,968.95 for the item “Procure- 
ment Division: Strategic and critical ma- 
terials” (U. S. Budget, 1942, Statement No. 
2, page A72) which is attributable to war 
activity expenditures. Thus there remains 
the amount $506,897,637.90 for the normal 
expenditures of the Treasury Department, 
exclusive of interest on the public debt and 
war activities. 

42. U. S, Budget, 1946, Appendix 7, page 
816. 

43. The per capita figures are reached on 
the basis ef the United States 1940 popu- 
lation figure of 131,669,275 (Census, 1340, 
Population of the United States, Britan- 
nica Book of the Year 1941, page 137). 

44. Computed from figures given in New 
York Executive Budget, 1940-1941, Gov- 
ernor’s Message, on the basis of the State 
of New York 1940 population figure of 13,- 
479,142 (Census, 1940, Population ‘by 
States, Britannica Book of the Year 1941, 
page 140) . : 

45. Data assembled by the Administrative 
Office of the United States Courts. 
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1940 

Fees, fines and _pen- $2,175,756.43 

alties paid by 

court clerks di- 

rectly to Treasury 

Fines and penalties 514,071.23 
paid by court 
clerks directly to 
Bureau of Internal 
Revenue and by 
latter to Treasury. 


Fines and costs paid 478,102.54 
by court clerks di- 
rectly to Post Of- 
fice Department 
and by latter to 
TUOREP . Kercic 

Returns from natu- 1,300,000.0046 

ralization proceed- 

ings paid by court 

clerks directly to 

Department of 

Justice and by lat- 

ter to Treasury. . 


1941 
$3,710,338.80 $4,072,352.29 $3,873,132.11 $4,031,195.00 


336,059.77 


317,745.23 


1 ,272,023.00 


1942 1943 1944 


513,959.74 395,923.64 621,820.54 


266,378.24 155,702.27 173,460.91 


1,547,264.00 1,346,404.00 1,112,493.00 


$4,467,930.20 — $5,636,166.80 $6,399,954.27 $5°771,162.02 $5,938,969.45 


It will be noted that the revenues 
returned by the courts exceed the 
amounts paid to the judges in 
salaries. 


The Proposed Increase Would 
Add Little to Cost 


The effect of the proposed $5,000 
salary increase on the cost of support 
of the federal judiciary is relatively 
minor. It touches some 284 judge- 
ships.4? The additional annual gross 


AFTER A DECADE 

(Continued from page 627) 
tute for sound common sense. 

Not only should a district judge 
be expertin statutory constructionand 
profoundly versed in tenets of the 
common law and principles of equity 
jurisprudence, but he should be en- 
dowed with fervor for substantial 
justice and possessed of a warm heart 
controlled by a cool brain. 


Safe and Solid Ground Must 
Be Found and Kept 


In the most progressive era in world 
history, my faith is in fearless prog- 
ress. I believe neither in adhering 


expenditure would be $1,420,000 and 
that would result in a total annual 
gross expenditure for judicial sala- 
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ries of $4,523,500. On the basis of 
the 1940 census the proposed in- 
crease amounts to approximately Ic 
per capita and makes the total cost 
of judicial salaries, estimated on the 
basis of gross expenditure, approxi- 
mately 3c per capita. As noted 
above, however, a substantial por- 
tion of the proposed $5,000 salary 
increase will be withheld from the 
judges by the Treasury or paid back 
by them to the Treasury in the form 


of taxes, so that the actual out of - 


pocket expense to the Government 
of the proposed salary increase is less 
than would superficially appear. 
The total additional expense occa- 
sioned by the proposed increase for 
the 284 judges is but $817,290.48 





46. Estimated. 

47. Nine Justices of the Supreme Court; 
59 Judges of the Circuit Courts of Agpeste. 
including the United States Court of Ap- 

als for the District of Columbia; 5 

udges of the United States Court of Cus- 
toms and Patent Appeals; 5 Ju of the 
United States Court of Claims; 197 United 
States District Judges, including 4 in 
Alaska, 2 in Hawaii, | in Puerto Rico, and 
l-in the Canal Zone, and excluding - (for 





to hoary but unsound precedents 
because they are hoary nor in dam- 
ming up fresh currents of new ideas 
because they are new. But safe and 
solid ground always lies between 
swiftly moving currents of new 
ideology. 

The re-establishment of justice 
and tranquility among the peoples of 
a bewildered world confronts and 
challenges us all. The grim determi- 
nation, courage and unstinted self- 
sacrifice of the fighting young man- 
hood of America, aided by brave 
nurses and service women, have as- 
sured us that law and order, religion 
and civilization will prevail in the 


the reason explained in the text at the out- 

set of this memorandum) | in the Virgin 

Islands; 9 Judges of the United States Cus- 
etired and res 


toms Court. oat aie 


will not receive the pro 
crease. The statutes provide that such 
judges shall receive the salary payable at 
the time of retirement or resignation. 28 U. 
S. C. § § 375, 375a, 375d (1940) . 

48. This figure is reached upon the basis 
of the tax computations shown on page 635. 


United States. Our returning soldiers, 
sailors, airmen and marines will see 
to it that our institutions and our 
way of life shall be preserved. The 
President, the Congress and ° the 
courts must uphold the principles 
for which they fought. To that end, 
may the balance of power among the 
three great departments, which con- 
stitutes the distinctive genius of our 
form of government, be maintained 
as an eternal safeguard against tyr- 
anny. May the Federal courts, bound- 
en within their appropriate sphere, 
ever adjudicate wisely and justly. 
After a decade on the bench, I have 
firm faith that they will. 
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To grasp the theory of the Indictment of War Criminals 
lodged with the International Military Tribunal, the 
reader must be familiar with the provisions of Articles 
6;10 inclusive of the Charter of the International Mili- 
tary Tribunal (published in full on pages 454-457 of 
the September number of the JourNat). For conven- 
ience, therefore, those important articles are set forth 
below: 

“Article 6. The Tribunal established by the agree- 
ment referred to in article 1 hereof for the trial and 
punishment of the major war criminals of the European 
Axis countries shall have the power to try and punish 
persons who, acting in the interests of the European Axis 
countries, whether as individuals or as members of or- 
ganizations committed any of the following crimes. 

“The following acts, or any of them, are crimes com- 
ing within the jurisdiction of the Tribunal for which 
there shall be individual responsibility: 

“(a) Crimes against peace. Namely, planning, prepa- 
ration, initiation, or waging of a war of aggression or a 
war in violation of international treaties, agreements, or 
assurances, or participation in a common plan or con- 
spiracy for the accomplishment of any of the foregoing. 

“(b) War Crimes. Namely, violations of the laws or 
customs of war. Such violations shall include, but not 
be limited to, murder, ill-treatment, or deportation to 
slave labor or for any other purpose of civilian popula- 
tion of or in occupied territory, murder or ill-treatment 
of prisoners of war or persons on the seas, killing of hos- 
tages, plunder of public or private property, wanton de- 
struction of cities, towns, or villages, or devastation not 
justified by military necessity. 

“(c) Crimes against humanity. Namely, murder, 
extermination, enslavement, deportation, and other in- 
humane acts committed against any civilian population 
before or during the war or persecutions on political, 
racial, or religious grounds in execution of or in con- 
nection with any crime within the jurisdiction of the 
‘Tribunal, whether or not in violation of the domestic 
law, of the country where perpetrated, 

“Leaders, organizers, instigators, and accomplices 
participating in the formulation or execution of a com- 
mon plan or conspiracy to commit any of the foregoing 
crimes are responsible for all acts performed by any per- 
sons in execution of such plan. 
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“Article 7. The official position of defendants, whether 
as heads of state or responsible officials in government 
departments, shall not be considered as freeing them 
from responsibility or mitigating punishment. 

“Article 8. The fact that the defendant acted pursu- 
ant to order of his government or of a superior shall not 
free him from responsibility but may be considered in 
mitigation of punishment if the Tribunal determines 
that justice so requires. 

“Article 9. At the trial of any individual member of 
any group or organization the Tribunal may declare (in 
connection with any act of which the individual may be 
convicted) that the group or organization of which the 
individual was a member was a criminal organization. 

“After receipt of the indictment the Tribunal shall 
give such notice as it thinks fit that the prosecution in- 
tends to ask the Tribunal to make such declaration and 
any member of the organization will be entitled to ap- 
ply to the Tribunal for leave to be heard by the Tri- 
bunal upon the question of the criminal character of.the 
organization. The Tribunal shall have power to allow 
or reject the application. If the application is allowed, 
the Tribunal may direct in what manner the applicants 
shall be represented and heard. 

“Article 10. In cases where a group or organization 
is declared criminal by the Tribunal, the competent na- 
tional authority of any signatory shall have the right to 
bring individuals to trial for membership therein before 
national, military, or occupation courts. In any such 
case the criminal nature of the group or organization is 
considered proved and shall not be questioned.” 

In general it will be noted that the Tribunal may 
try persons who “whether as individuals or as members 
or organizations committed” any of the crimes therein 
defined and enumerated as crimes against peace, war 
crimes, and crimes against humanity. 

Leaders, accomplices, etc., participating in a con- 
spiracy to commit any such crimes responsible for all 
acts performed in the execution thereof. 

Articles 9 and 10 give the Tribunal jurisdiction to 
declare to be a criminal organization any group of 
which an individual defendant is a member. The effect 
of such a declaration is that any member thereof may 
thereafter be brought to trial by a competent national 
authority of any signatory for membership therein and 











be c 
to a! 


to g 
tion 
on t 
izati 


up, 
to Ww 
long 
crim 


lawy 
lege 
The 
resp 


Note 


don 
nati 
nam 
of si 
the 1 
they 
(8) 
as d 


state 
reast 
the | 
men 





in any such case the criminal nature of the group must 
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People whose thinking is saturated with the 19th 





be considered proved. Where the prosecution intends century conception of the nature of war are prone to 
to ask for such a declaration, the Tribunal is required _ say that a war of conquest, however reprehensible, is 
to give notice thereof and any member of the organiza- _not a crime. As pointed out by Mr. Justice Jackson's 
Sf tion concerned is entitled to apply for leave to be heard __ report to the President, released by the White House 
on the question of the criminal character of the organ- on June 7, 1945*, they shut their eyes to the Kellogg- 
ization. . Briand Pact of 1928, by which Germany in common 
In accordance with the judicial machinery thus set with practically all of the nations of the world, re- 
up, the indictment names seven different organizations nounced war as an instrument of national policy. 
ck to which one or more of the individual defendants be- Except for those who deny that law has a moral 
2K BAR longed, and asks that such organizations be declared _ basis, there can be no doubt that murder and enslave- 
criminal. ment are unlawful wherever they are committed and 
The question that immediately comes to every whoever commits them. 
a lawyer’s mind is: What law existing at the time the al- The succeeding analysis of the indictment has been 
leged crimes were committed did the defendants violate? | made for the purpose of emphasizing for the inquiring 
ne The indictment is careful to answer this question with —__lawyer those parts of the instrument that refer to the 
respect to every charge made. laws alleged to have been violated by the defendants. 
rsu- 
not «“ : oie : 
1 in International Miltary Tribunal 
ines 
’ “NO. 1 
r of 
(in ‘The United States of America, The French Republic, The United Kingdom of Great : 
y be Britain and Northern Ireland, and The Union of Soviet Socialist Republics 
the “—— AGAINST — 
ion. “Hermann Wilhelm Goring, Rudolph Hess, Joachim Von Ribbentrop, Robert Ley, 
hall Wilhelm Keitel, Ernst Kaltenbrunner, Alfred Rosenberg, Hans Frank, Wilhelm Frick, 
 in- Julius Streicher, Walter Funk, Hjalmar Schacht, Gustav Krupp Von Bohlen Und 
Halbach, Karl Donitz, Erich Raeder, Baldur Von Schirach, Fritz Sauckel, Alfred Jodl, 
and Martin Bormann, Franz Von Papen, Arthur Seyss-Inquart, Albert Speer, Constantin 
ap- Von Neurath, and Hans Fritzsche, Individually and as Members of Any of the 
Tri- Following Groups or Organizations to which They Respectively Belonged, Namely: 
.the Die Reichsregierung (Reich Cabinet); Das Korps Der Politischen Leiter Der National 
low Sozialistischen Deutschen Arbeiterpartei (Leadership Corps of the Nazi Party); 
Die Schutzstaffeln Der Nationalsozialistischen Deutschen Arbeiterpartei (commonly 
ved, known as the ‘SS') and including Die Sicherheitsdienst (commonly known as the 
ants ‘SD'); Die Geheimestaatspolizei (Secret State Police, commonly known as the 
‘Gestapo'); Die Sturmabteilungen Der N.S.D.A.P. (commonly known as the ‘SA') 
tion and the General Staff and High Command of the German Armed Forces all as 
an defined in Appendix B. 
Defendants 
t to 
fore “INDICTMENT” 
=< Note: Text of the indictment is given either in quotation marks ship are more. particularly defined in Appendix B. 
or italics. Material not so treated is summary or comment. r se 
may I. Accusation, pursuant to the Agreement of Lon- page wOBT hen a Pepaietags! 
ite don dated August 8, 1945, and the Charter of the Inter- (Charter, Article 6, — Y (a) ) 
‘ttn national Military Tribunal annexed thereto, of the III. Statement of the Offense. This includes a state: 
i named defendants individually and as members of any ment that the named defendants, in accordance with 
of said groups, as guilty of (1) Conspiracy to commit the provisions of the Charter, “are individually respon- 
cil the three classes of crimes with the commission of which __ sible for their own acts and for all acts committed by 
all they are next charged; i.e., (2) Crimes against Peace, 4My aetepces in the execution of such plan or con- 
(3) War Crimes and, (4) Crimes against Humanity, all Spiracy. 
aie as defined in said Charter. IV. Particulars of the nature and development of the 
oF II. Enumeration of the above-named groups with common plan or conspiracy. 
Bact statement that they should be declared criminal by (A) Nazi Party as the central core of the com- 
nay reason of their aims and acts “and in connection with 
al the conviction of such of the named defendants as were ahinesbasens a6 beans Walbigis, ads tales wie, oid a the 
a members thereof” and that their identity and member- _ page 1071. + RR, NO. O02, Jame BS, FOS, 
December, 1945 + Vol.31 639 
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mon plan or conspiracy. sive war: March, 1939, to September, 1939. ra 

(B) Common objectives and methods of con- (a) describes preparation for attack. em 

spiracy (b) describes attack. 

ee ; 5. Expansion of the war into a general war — 

(C) Doctrinal techniques of the common plan of aggression: planning and execution of agai 
a ee attacks on Denmark, Norway, Belgium, The fic 

Paragraphs numbered 1, 2, 3 and 4 ated 


Netherlands, Luxembourg, Yugoslavia, 


enumerate these techniques. and Greece: 1939 to April, 1941. deta 


(D) The acquiring of totalitarian control of 6. The German invasion on June the 22nd, nada 
Germany: Political 1941; On the USSR territory in violation ney 
. 1. First steps in the acquisition of control of of non-aggression pact of 23rd of August, pul 
State machinery. 1939. witl 
2. Control acquired. 7. Collaboration with Italy and Japan and 2 
3. Consolidation of control. aggressive war against the United States: see 
(a) describes governmental and party November, 1936, to December, 1941. of | 
changes. pnd : (G) War Crimes and Crimes against Humanity ome 
(b) describes terroristic tactics. committed in the course of executing the con- ase 
(c) describes extermination of other spiracy for which the conspirators are responsible. (4 
groups. 1. Charges that in the course of the con- , i 
Paragraphs numbered (1) (2) and spiracy there were committed the War S 
(3) enumerate the groups so exter- Crimes detailed in Count Three. u 
minated. 2. Charges that in the course of the con- si 

(d) describes persecution of Jews. *  spiracy there were committed the Crimes 
(e) describes education and propaganda. against Humanity detailed in Count Four. I 
(f) describes militarization of groups. ° 3. Charges that the defendants, by reason 4 
(E) The acquiring of totalitarian control in of the foregoing, are guilty of a conspiracy te 
Germany: Economic; and the economic planning to commit Crimes against Peace, War d 
and mobilization for aggressive war. Crimes and Crimes against Humanity. t 
1. describes deprivation of rights of labor. (H) Individual, group and organization re- c 
2. describes use of business organizations. sponsibility for the offense stated in Count One. ( 

3. describes militarization of economy. The paragraph refers to appendices A and B 
4. describes rearmament program. respectively for statements of the responsibility wit 
5. describes erection of administrative agen- of the individual defendants and of the groups Co 
cies and authorities. ‘  mamed as criminal. oul 
(F) Utilization of Nazi control for foreign ag- “Count Two—Crimes AGAINST PEACE” Ha 
gression. 5, “(Charter, Article 6 (a))” Spe 
I. pOntee OF the Cerey Sy (he meets PY V. Statement of the Offense. The paragraph charges a 

1932 and projected plans. the waging of wars of aggression which also violated 
2. Charges a decision to abrogate the Treaty A 6 6 ‘ 

, » agreements and assurances. 

of Versailles. . VI. Particulars of the wars planned, prepared, initi- ' 
Paragraphs lettered (a) to (f) inclu- ated and waged. t 
See oa (A) The paragraph enumerates the wars against ; 
decision. 


Poland, the United Kingdom, France, Denmark, 

Norway, Belgium, The Netherlands, Luxem- 

bourg, Yugoslavia, Greece, the USSR and the 
United States. 

(B) The paragraph refers to Count One for the 

allegation that the wars were wars of aggression. 

(C) The paragraph refers to Appendix C for 

particulars in which treaties, etc., were violated. 

VII. Individual, group and-organization responsibil- 

ity for the offense stated in Count Two. The article is, 

mutatis mutandis, the same as paragraph IV (H) re- 


3. Aggressive action against Austria and 
Czechoslovakia. 
(a) The 1936-1938 phase of the plan: 
planning for the assault on Austria and 
Czechoslovakia. 
(b) The execution of the plan to invade 
Austria: November, 1937, to March, 
1938. 
(c) The execution of the plan to invade 
Czechoslovakia: April, 1938, to March, 


1939. 
<r . ‘ ferred to above. 
Paragraphs | to 4 inclusive enumerate i i i 
steps in execution of that plan. Count THREE—War Crimes 
4. Formulation of the plan to attack Po- “ (Charter, Article 6, especially 6 (b))” 
land: preparation and initiation of aggres- VIII. Statement of the Offense. The paragraph charges 


, 
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a common plan involving the practice of “total war,” 
including methods of combat and of military occupa- 
tion in direct conflict with the laws and customs of war, 
and the commission of crimes on the field of battle, and 
against the civilian population. The instances of speci- 
fic War Crimes thereinafter detailed in Count Three 
and the instances of specific Crimes against Humanity 
detailed in Count Four include most of the cases of 
atrocities that have been reported in the press, with the 
noteworthy exception that in no case is rape or com- 
pulsory prostitution charged. The paragraph concludes 
with the statement: 

“These methods and crimes constituted violations 
of international conventions, of internal penal laws and 
of the general principles of criminal law as derived 
from the criminal law of all civilized nations, and were 
involved in and part of a systematic course of conduct.” 


(A) Murder and Ilil-treatment of Civilian Popula- 
tions of or in Occupied Territory and on the High 
Seas. After detailing the various classes of Crimes 
under this head, the paragraph concludes with the 
statement: 

“Such murders and ill-treatment were contrary to 
International Conventions, in particular to Article 
46 of the Hague Regulations, 1907, the laws and cus- 
toms of war, the general principles of criminal law as 
derived from the criminal laws of all civilized nations, 
the internal penal laws of the countries in which such 
crimes were committed, and to Article 6 (b) of the 
Charter.” 


This description of violated laws becomes a standard 
with respect to most of the classes of crimes charged in 
Count Three. The description of the laws violated varies 
only with respect to the specification of the article of the 
Hague Regulations or other international conventions. 
Specific examples are then given after the following 
introductory paragraph: 

“The following particulars and all the particulars 
appearing later in this count are set out herein by 
way of example only, are not exclusive of other par- 
ticular cases, and are stated without prejudice to the 
right of the Prosecution to adduce evidence of other 
cases of murder and ill-treatment of civilians.” 


1. In France, Belgium, Denmark, Holland, Nor- 
way, Luxembourg, Italy and the Channel Islands 
(hereinafter called the “Western Countries”) and 
in that part of Germany which lies west of a line 
drawn due North and South through the centre of 
Berlin (hereinafter called “Western Germany’’). 
More particular descriptions of specific instances 
of the Crimes described follow. 

Paragraphs numbered 1-8 inclusive, for in- 
stance, enumerate examples of excessive mortal- 
ity in connection with the concentration camps. 

2. In the U.S.S.R. i.e., in the Bielorussian, Ukran- 
ian, Esthonian, Latvian, Lithuanian, Karelo-Fin- 
nish, and Moldavian Soviet Socialist Republics, in 
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19 regions of the Russian Soviet Federated Socialist 
Republic, and in Poland, Czecho-Slovakia, Yugo- 
slavia, Greece, and the Balkans (hereinafter called 
the “Eastern Countries”) and in that part of Ger- 
many which lies East of a line drawn North and 

South through the centre of Berlin (hereinafter . 

called “Eastern Germany”). This paragraph details 

particular instances as did paragraph 1. 

(B) Deportation for Slave Labour and for other pur- 
poses of the Civilian Populations of and in Occupied 
Territories. The paragraph contains the same gene 
ard charge with respect to the laws which were vidlated 
as is quoted above under VIII (A). 
The paragraph contains what it describes as: 
“Particulars of deportations, by way of. example 
only and without prejudice to the production of evi- 
dence of other cases. . . :” 

1. From the Western Countries. 

2. From the Eastern Countries. 

(C) Murder and Ill-treatment of Prisoners of War, 
and of other members of the Armed Forces of the 
countries with whom Germany was at war, and of 
persons on the high seas. 

This paragraph contains the standard charge as 
to laws violated and enumerates particularly “Articles 
4, 5, 6, and 7 of the Hague Regulations, 1907”, and 
“Articles 2, 3, 4 and 6 of the Prisoners of War Con- 
vention (Geneva 1929).” 

The paragraph again gives particulars by way. of 
example divided between the Western and Eastern 
Countries. 


(D) Killing of Hostages. This paragraph contains the 
standard charge as to laws violated and enumerates 
particularly “Article 50 of the Hague Regulations, 
1907.” 

The paragraph again gives particulars by way of 
example divided between the Western and Eastern 
Countries. 

(E) Plunder of Public and Private Property. 
Clauses 1-9 inclusive give general classifica- 
tions of the acts described, clause 9 being further 
subdivided into paragraphs (a) to (d) detailing 
advantages obtained by the defendants for them- 
selves. 

Paragraph (E) contains the standard charge as 
to laws violated and enumerates particularly “Articles 
46 to 56 inclusive of the Hague Regulations, 1907.” 

The paragraph again gives particulars by way of 
example divided between the Western and Eastern 
Countries. 

(F) The exaction of Collective Penalties. This para- 

graph contains the standard charge as to laws violated. 

and enumerates particularly ‘Article 50, Hague Regu- 

lations, 1907.” 

(G) Wanton destruction of Cities, Towns and Vil- 

lages and devastation not justified by Military Neces- 
(Continued on page 646) 
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The Association Meets A gain 


This is the month of the delayed Annual Meeting of 
the American Bar Association in 1945. At the time 
when its members and the representative bodies would 
ordinarily have been called together, travel restrictions 
and inadequacies made such a convocation impractica- 
ble. Happily now those impediments have been re- 
moved, although difficulties as to Pullman reservations 
and hotel accommodations will undoubtedly keep 
many members away from a meeting to be held so 
shortly before the Christmas holidays. 

Nevertheless it seemed best that the Assembly and 
the House of Delegates should be convened in 1945, 
and the resultant.impetus given to the Association's 
post-war plans and objectives, even though it meant a 
meeting so late in the year. The sessions will be opened 
in Cincinnati, Ohio, on Monday, December 17, and 
will be continued during that week. 

The unity and the work of the Association always 
gain mightily through the conferences and consulta- 
tions, the exchanges of views and experiences, the tak- 
ing into account of different conditions and differing 
angles of approach, which take place when representa- 
tive lawyers from all parts of the United States meet to 
debate, and to decide on their recommendations as to, 
the problems confronting their profession and their 
country. There was never a time in the long history of 
the Association, when the mature judgment and the ac- 
tive leadership of the organized Bar was as urgently 
needed as it is today. 

Great problems require wise counsels and sagacious 
‘ o/utions, in fields which are especially within the prov- 
ince of the lawyer's training, experience and insight. In 
the domains of international law and the new organi- 
zations, the cooperative assistance of the lawyers and 
jurists of Canada and the United States continues to be 
needed, to help place international adjudication on 
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firm foundations and to declare and strengthen just 
principles of public and private international law. 
Great objectives to which these two Associations have 
committed themselves remain in large part as unfin- 
ished work, although much that was essential has been 
accomplished. . 

The 1945 sessions of the House of Delegates will be 
memorable because they follow closely the taking of 
long steps forward, in the direction of accomplishing 
many of the reforms for which the Association has 
worked unceasingly for many years, as to betterments in 
administrative law and procedure. Encouraging de- 
tails of what kas been gained are given elsewhere in 
this issue. 

While th¢se two matters may be of transcendent 
general and public interest, there is naturally a consid- 
erable grist of other vital subjects on which recom- 
mendations will be submitted for debate and action. 
Such an accumulation is inevitable, in view of the fact 
that the House of Delegates has not met for fifteen 
months. The Cincinnati calendars will be heavy, per- 
haps congested. Practical questions as to what the 
Association and its affiliated state and local Bar organi- 
zations can lead and cooperate in doing, to assist and 
place our returning soldier-lawyers and restore them to 
a parity in the profession as though they had not been 
away, will be in the forefront in the meeting. 

As the lawyers of America re-convene, recollections 
will be vivid as to the stirring circumstances of their 
last convocation, in September of 1944, and as to all 
that has transpired since that time. When last we met, 
the war in the European theater was approaching its 
zero hour, with some brilliant victories already gained, 
but with mounting casualty lists which were grim re- 
minders of the personal tragedies which were to be the 
cost of the eventual VE-day. In the Pacific and in Asia, 
the tide of battle had not yet turned against the Japa- 
nese. Few, if any, in the 1944 Annual Meeting realized 
what General Marshall’s great report has since revealed, 
that the issue between victory and disastrous reverses 
had often hung on far too slender -threads, in many 
combat areas. Our lawyers at that time knew only that 
they and their Association were part of the American 
team which had to win the war or witness the end of 
liberty and law-governed institutions. 

The epoch-marking and soul-scarring events which 
have followed in 1945 are beyond recounting. The war 
has been won; the foundations for adequate, interna- 
tional organization for peace and justace have been laid; 
but, abroad and at home, disquieting problems of the 
peace disturb gravely the minds and souls of men. Mem- 
bers of the profession of law who cannot come to Cin- 
cinnati will hope that their representatives will face 
realities and will spedk and act boldly for great and 
enduring principles, as befits the crisis, and not be di- 
verted or divided by minor issues or matters of eventual 
detail. 

This Annual Meeting will witness a change, not 
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only in the office of President as usual, but also in the 
offices of Treasurer and Secretary. After long and faith- 
ful service, the incumbents, many months ago, had let it 
be known that they would not accept re-election in 
1945. Officers and leaders change, in the long march 
of the Association’s history; but its work goes on and 
is adapted to the changing needs and conditions. Mem- 
bers of the Association will long remember the sturdy 
and untiring service which John H. Voorhees and Harry 
S. Knight gave to the Association during many criti- 
cal years. ° 

To President David A. Simmons, of Texas, on whom 
events have imposed a tenure of unprecedented dura- 
tion in a difficult period, is due the thanks and appre- 
ciation of the members of the Association. To the un- 
opposed nominee for incoming President, Willis Smith, 
of North Carolina, we extend the heartiest of wishes for 
his administration, and we assure him in advance that 
he will have the earnest, cordial support of those who 
look to him for leadership. 


The Administrative Procedure Bill 


One of the most gratifying steps forward, in the history 
of the American Bar Association’s long fight for re- 
forms in administrative law and procedure, was taken 
on November 19, when the Senate Committee on the 
Judiciary reported favorably the bill of its Chairman, 
Senator Pat McCarran, of Nevada (S. 7 as revised), 
with a strong and persuasive recommendation for its 
enactment. 

The action of the Committee was taken under cir- 
cumstances so auspicious and favorable as to give an 
unusual significance and encouragement. The mem- 
bers of the Committee had devoted most painstaking 
consideration to the provisions and text of the bill, had 
taken into account the views and suggestions of public- 
minded members of the administrative agencies as well 
as of interested organizations and individuals, and had 
worked closely and cooperatively with the Attorney 
General of the United States. 

The result is a bill which is strongly supported by 


_the Committee, in a cogent report which will be a - 
landmark in the struggle to bring the administrative 


agencies within the framework of American justice ac- 


cording to law. The bill as reported had been approved — 


unanimously by the American Bar Association’s Com- 
mittee on Administrative Law, ahd is fully in line with 
the action voted by the Association, as to the earlier 
draft, through its representative House of Delegates in 
1944 (30 A. B. A. J. 185-193) and by its Board of Gov- 
ernors last April (31 A. B. A. J. 245). 

Most fortunately for the prospects of the early en- 
actment of this long-needed measure of reform, the 
bill is approved and recommended by the Department 
of Justice, through Attorney General Tom C. Clark, 
whose statement is quoted elsewhere in this issue. 

- Our columns this month contain in convenient form 
such information and analyses as our readers will wish, 
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as to the bill as recommended and the Committee’s pre- 
sentation of it. Appropriately, the extended synopsis 
of the bill is not our own, but is taken from the Com- 
mittee’s clear and comprehensive report, which becomes 
a part of the important legislative history of the meas- 
ure if it becomes law. Our readers will find chat many 
of the Committee’s declarations concerning the bill, the 
need and reasons for it, and the intended effect of its 
provisions, have the utmost significance. 

The bill as first drafted was introduced also in the 
House of Representatives (H.R. 1203) by the Chairman 
of its Committee on the Judiciary, Judge Hatton W. 
Sumners, of Texas; and the measure has many strong 
adherents, in the Committees and on the floor, of each 
the Senate and the House. 

The previous debate and vote in the House of Dele- 
gates in recommending strongly the enactment of the 
Administrative Procedure Bill as first drafted by the 
Association’s Special Committee, together with the fa- 
vorable action of the Board of Governors this year in 
authorizing and approving the present bill, have 
aligned the Association in full and hearty support of it. 
The fortunate results secured, for the public and the 
profession, under the authorizations voted by the House 
of Delegates and the Board of Governors, will be re- 
ported to the House when it convenes in Cincinnati on 
December 17. 

It seems to be appropriate and fully warranted to 
say at this time that the favorable report on the bill and 
the support which it is receiving from Attorney Gen- 
eral Clark and others, reflect a remedial and common- 
sense approach to the subject, on the part of spokesmen 
for the administrative agencies as well as in the Con- 
gress. There seems to be now a general realization that 
substantial reforms in this field of law have long been 
needed, were deplorably delayed by the war, and should 
now be undertaken in a spirit of fairness and conform- 
ance to American standards of due notice, fair hearing 
and impartial decision. 

By some members of the Association it will be re- 
gretted that the present provisions for “judicial review” 
do not go as far as they would have wished, and there 
may be fears that the language of the bill will be con- 
strued to permit less of judicial scrutiny than the Com- 
mittee has stated that its measure is drafted to assure. 
Other members of the Association may feel that the 
bill goes too far, in enlarging the scope of judicial re- 
view. In the American Bar Association and its House 
of Delegates, the views of the members have been 
strongly on the side of a more substantial and searching 
judicial review than has been accorded under many of 
the recent decisions of the Courts. By no means all law- 
yers and judges would go as far as Circuit Judge John 
D. Martin did in his recent address before the Sixth 
Circuit Judicial Conference, quoted elsewhere in this 
issue, and by no means all would agree with his in- 
formal statement of the present court-made limitations 
on review; but there is undoubtedly a feeling of concern 
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and dissatisfaction, widely held among lawyers, their 
clients, and some judges, that the substance of rights is 
imperiled by the substitution of administrative agencies 
for law-governed courts and the curbing of the judicial 
power to see to it that justice has not been denied. 

The report of the Senate Committee makes it clear 
that as to judicial review, as on other subjects, the pres- 
ent bill makes a substantial beginning of progress in 
the right direction, not the ultimate of legislative action. 
On more than a few points, the Committee states its 
awareness that the bill’s provisions could be evaded or 
whittled away, by an agency or court hostile to the leg- 
islative purpose. The Senate Committee admonishes 
that it does not propose to permit such a thing to last 
long if it does transpire; it promises that corrective leg- 
islatron will be sponsored, to assure the.carrying out of 
the legislative intent. If enacted by the present Con- 
gress, the measure will in any event be improved and 
strengthened from time to time, in the light of the ex- 
perience under it. The report leaves no doubt of the 
firmness of the Committee’s purpose to deal adequately 
with the abuses and to require their elimination or 
correction. 


At a time when so many voices in the world are con- 


fused and anxious, and when the restoration of law- 
governed liberties seems to hang in the balance in so 
many lands, it is heartening news indeed that the Sen- 
ate of the United States, through its Committee on the Ju- 
diciary, is taking the first step toward remedying abuses 
which have long been evident and seem now to be gen- 
erally admitted. Members of the American Bar Associa- 
tion have reason for satisfaction in the fact that their 
organization “stuck to its guns” in the long uphill strug- 
gle against administrative absolutism, and that an im- 
portant step forward has now been taken in the Con- 
gress, under circumstances which give reasonable 
assurance of success if lawyers and other citizens rally 
in support of the pending measure. 

We felicitate the Senate Committee, the Attorney 
General, the representatives of agencies, the Associa- 
tion’s Special Committee, and all concerned, on the 
equable spirit in which this vital bill has been perfected 
and the admirable way in which it is now reported and 
supported. 


Fitting Tribute to An American Lawyer 


A heart-warming event, in days when anxiety for the 
peace of the world is rife, is the award of the 1945 Nobel 
Peace Prize to the beloved and illustrious American law- 
yer-statesman, Cordell Hull. American lawyers are happy 
that, along with Elihu Root and Frank B. Kellogg, this 
evangel of peace and justice has been placed in the 
galaxy of the great who were great because they labored 
with might and main, undaunted by obstacles and dis- 
couragements, for international organization based on 
good will among the Nations. 

In an era when words and generalities about peace 
have been high-sounding but are too rarely translated 
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into realistic and neighborly action, he envisioned in 
practical terms the methods by which peace and fair 
dealing could be secured and safeguarded. Without 
heed for the “press releases”, he worked unceasingly and 
unswervingly in that great cause, as the Nobel Prize 
Committee of the Norwegian Parliament has now at- 
tested, to the great satisfaction of the friends of peace 
and law everywhere. 


Strong and United Support of the 
UNO Is Needed 


The American Bar Association, through its House of 
Delegates and the recommendations of its Special Com- 
mittee on Post-War Organization of the Nations and 
the Section of International Law, was in the forefront in 
urging that the members of the United Nations should 
organize to maintain their cooperation for peace,. jus- 
tice and law. Through the same agencies, the Associa- 
tion offered many specific and constructive suggestions 
for the Charter of the organization and the Statute of 
the World Court, and did a great deal to mobilize and 
express American public opinion in behalf of those 
objectives. 

Particularly as to the Statute of the World Court, 
concerning which the Canadian Bar Association joined 
with the American in a common program, but also in 
some respects as to the Charter, the considered views and 
recommendations of American lawyers were taken into 
account and given weight in San Francisco. In some 
other respects as to the Charter, the recommendations 
of the Association went unheeded in the Conference, to 
the subsequent regret of many who might have given 
them staunch support in time. 

The Association has thus far kept its emphasis 
steadily on the main objective—the accomplishing of 
an adequate international organization for peace and 
justice under law, and the maintaining and strengthen- 
ing of the mutual understanding, trust, confidence, 
good will, and underlying unity, which produced the 
Charter and the Statute in the great Conference. Much 
has happened since the end of June to create doubt and 
anxiety, in the minds of many people, as to the dura- 
bility of the spirit which animated the Conference. The 
high hopes of the world have suffered greatly during 
the months it has taker’ to bring the UNO into active 
functioning. y 

We had expected last June that when the Associa- 
tion and its House of Delegates were again convened, 
attention could be given primarily to the support of 
plans for the functioning of the UNO and for the fur- 
ther study and improvement of some provisions of the 
Charter, as to enforcement, the so-called “veto”, the 
powers of the General Assembly, and possibly the bases 
of representation in the Assembly, on all of which is- 
sues the considered views of the Association were 
strongly expressed before and during the Conference. 

It can hardly be too early to resume the study and 
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consideration of these and other vital aspects of the 
UNO and its Charter. At the same time, the para- 
mount need of the hour is not for discussion and division 
on details. The need is for strong and united support 
of the UNO as the best means available to the world 
for crystallizing and bringing into play the enlightened 
moral judgment of all of the United Nations. 

Present action should seek, above all, to help restore 
the good will and the confidence which produced the 
Charter and may be operative again when the General 
Assembly and the Security Council are convened for 
their momentous deliberations. 
bodies have not availed. 

The American Bar Association, at its meeting this 
month, will contribute toward those vital ends if it 
speaks strongly and insistently again in support of the 
UNO and if it speaks boldly and with a united voice, 
without division on details which can hardly be all- 
important while the unity of world support for the or- 
ganization thus far fashioned with such hopes is at stake. 


Salaries of Judges and the Income of Lawyers 


Beyond a doubt the judges and lawyers of this coun- 
try, along with other citizens whose income is rel- 
atively stationary, are confronted with an emergency, 
as to their finances and living standards, which is more 
serious than they experienced during the war years. 

The costs of living have increased, and are now in- 
creasing more rapidly, than during the war. It is not 
our purpose here to assess responsibility, but only rec- 
ognize the fact that the pressures for inflationary trends, 
through wage and price increases, have been intensified 
as wartime controls have been relaxed. The salaries of 
judges and the income of lawyers have not generally 
kept pace with the upswing. The burdens of individual 
taxes upon judicial salaries and professional incomes 
have not been substantially lessened, and it is indicated 
that no further reduction and relief can be expected 
before 1947. 

Facts as to the impacts of living costs and taxes upon 
the salaries of our Federal judges are given elsewhere 
in this issue. They are compiled from authoritative 
sources. They will be especially interesting to our read- 
ers because they apply wth equal force to the plight of 
mary lawyers, although they are set forth in connection 
with the salaries of judges. 

The crises which these facts have produced, as to 
our ability to obtain and retain in judicial office men 
of the capacity, courage and experience to qualify them 
for such service, can and will, we believe, be dealt with, 
through prompt action by the Congress of the United 
States. In this there should be no delay, unless our 
judicial system is to suffer severely. 

Attorney General Tom Clark testified recently, be- 
fore the Senate Committee on Civil Service, that it is 
fast becoming very difficult to get outstanding, or even 
highly qualified, lawyers to accept appointments to the 
Federal bench. He said that in the short time he has 
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been in office, five men whom he wanted to recommend 
have declined to permit him to do so because they 
could not afford the financial sacrifice inherent in limit- 
ing themselves to a salary such as is now paid to judges. 

The Hobbs-Wagner bill proposes a modest increase 
of $5,000 a year. Other proposals before the Commit- 
tee supported by the Attorney General, are for increas- 
ing District Judges to $20,000, Circuit Judges to $22,500, 
and members of the Supreme Court to $30,000. The 
need for adequate action, to at least the extent provided 
for in the Hobbs-Wagner bill, is imperative. 

But the problems confronting lawyers, under the 
stress of rising costs and taxes which leave little of in- 
come, remain and are not so readily soluble. The situ- 
ation is especially serious for many of the younger men 
of the profession who, returning after several years in 
the Armed Forces, find their income at least no greater 
(often less) than when they entered the service, but 
meanwhile the costs of living have gone up and the 
needs of their families have increased, while the tax 
situation continues to be such that an increase in gross 
earnings would be of no proportionate help. 

We recognize that we have stated a serious problem 
for which no remedy seems to be presently at hand, in 
the war’s aftermath, although a full resumption of the 
production and merchandising of goods, further reduc- 
tions in tax burdens on earned incomes, and the flexi- 
bility and fairness of law-Office organizations, will help 
ameliorate the hardships, over a period of time. The cor- 
rection of the injustice inflicted by the fact that there 
has been no increase in the salaries of these Federal 
judges for nearly twenty years can and should be speed- 
ily accomplished. 


Indictment of War Criminals 


Because the attention of the civilized world is centered 
on the Nurenberg court-room where twenty men ac- 
cused as Axis war criminals are on trial for their lives, 
we present in this issue, as likely to be of interest and 
help to our readers, a factual summary of the “indict- 
ment” which charges the crimes. 

The indictment itself is very long. It fills forty-four 
single-spaced typewritten pages, and contains about 35,- 
000 words. Even the summaries of it have been long; our 
own takes less than one-tenth of the space which would 
have been required for printing it in full. 

Careful reading of the indictment has shown that, 
contrary to the impressions which some lawyers and 
newspapers have formed from statements issued in this 
country and abroad, every count in the indictment 
enumerates violations of specified existing laws, in the 
form of pre-existing treaties, conventions, and the like, 
by which Germany and its public officers and agents are 
charged to have been bound. 

On the other hand, as to the charge of conspiracy to 
wage aggressive war, the prosecution has not necessarily 
bound or limited itself to depend on pre-existing law 
applicable to individuals as well as governments. 
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The cards are on the table, in these trials, in an “old- 
fashioned” American way; the defendants are informed 
fully of the accusations against them; the averments, if 
sustained by proofs and by considered judgment as to 
the state of the binding law, make out a damning case. 

Whether, as to each count, the prosecution will 
choose to stand or fall on its charge that the accused 
violated pre-existing law, whether the International 
Military Tribunal will hold that the pre-existence and 
binding effect of the claimed law have been shown along 
with its violation by the accused, and whether the prose- 
cution would be permitted, in emergency as to any count, 
to shift its reliance to the “higher grounds” of accepted 
standards which may lack the force of law, are questions 


for the Tribunal, but on which the enlightened judg- 
ment of mankind may nevertheless be expressed. 

‘To those who hold fast to Anglo-Saxon concepts of 
justice, law and fair play, it is not necessary to remind 
that under the legal concepts and practices of any of 
the Axis countries, men such as the accused would have 
been executed summarily, with little or no pretense of 
the observance of even the crudest forms of trial. The 
American way, to which all of the United Nations are 
solemnly pledged, is that even those who planned wars 
of aggression and ordered or countenanced hideous 
crimes against helpless men, women and children whose 

(Continued on page 673) 





INDICTMENT 
(Continued from page 641) 
sity. This paragraph contains the standard charge 
as to laws violated and enumerates particularly 
“Articles 46 and 50 of the Hague Regulations.” 

The paragraph again gives particulars by way of 

example divided between the Western and Eastern 
Countries. 
(H) Conscription of Civilian Labour. This para- 
graph contains the standard charge as to laws violated 
and enumerates particularly “Articles 46 and 52 of the 
Hague Regulations, 1907.” 

The paragraph again gives particulars by way of 
example divided between the Western and Eastern 
Countries. 

(I) Forcing Civilians of Occupied Territories to Swear 
Allegiance to a Hostile Power. The paragraph 
charges: ; 

“These acts violated Article 45 of the Hague Regu- 
lations, 1907, the laws and customs of war, the general 
principles of international law and Article 6 (b) of 
the Charter.” 

(J) Germanisation of Occupied Territories. 

The paragraph charges such activities in Norway, 
France, Luxembourg, the Soviet Union, Denmark, 
Belgium, and Holland. 

Clauses numbered 1-6 inclusive set forth various 
instances of such activities in the French Depart- 
ments of the Upper Rhine, the Lower Rhine, and 
the Moselle. 

Paragraph (J) contains the standard charge as to 
laws violated and enumerates particularly “Articles 
43, 46, 55 and 56 of the Hague Regulations, 1907.” 
IX. Individual, group and organization responsibility 

for the offense stated in Count Three. The paragraph is, 
mutatis mutandis, the same as paragraph IV(H) and 
Article VII referred to above. 


“Count Four—Crimes AGAINST HUMANITY” 
“(Charter, Article 6, especially 6 (c).)” 


X. Statement of the Offense. The article begins with 
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a general description of the crimes charged and states 
as did the corresponding article of Count Three: 

“These methods and crimes constituted violations of 
international conventions, of internal penal laws, of 
the general principles of criminal law as derived from 
the criminal law of all civilized nations and were in- 
volved in and part of a systematic course of conduct.” 

The article adds, however, the charge: “The said acts 
were contrary to Article 6 of the Charter.” 

The article states that the prosecution will rely upon 
the’ facts pleaded in Count Three as also constituting 
Crimes against Humanity and enumerates further in- 
stances of such crimes under the following headings 
(A) and (B): 

(A) Murder, extermination, enslavement, deporta- 
tion and other inhumane acts committed against 
civilian populations before and during the war. 
(B) Persecution on Political, Racial and Religious 
Grounds in execution of and in connection with the 
common plan mentioned in Count One, after de- 
scribing the instances states “Particulars by way of 
example and without prejudice to the production of 
evidence of other cases are as follows”: and enumer- 
ates the particulars. 

The statements of the charges of instances of 
Crimes against Humanity omit the particular state- 
ments contained in Count Three that the acts vio- 
lated such laws as the provisions of the Hague Regu- 
lations, the laws and customs of war, the general pfin- 
ciples of criminal law, and the internal penal laws of 
the countries in which the crimes were committed. 
XI. Individual, group and organization responsibility 

for the offense stated in Count Four. The article is, 
mutatis mutandis, the same as paragraph IV (H), and 
articles VII and IX referred to above. 

The Indictment is signed by Robert H. Jackson, rep- 
resenting the United States of America; Francois de 
Menthon, representing the French Republic; Hartley 
Shawcross, representing the United Kingdom of Great 
Britain and Northern Ireland, and R. A. Rudenko, 
representing the Union of Soviet Socialist Republics. 
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“APPENDIX A” 
“Statement of Individual Responsibility for Crimes Set 
Out in Counts One, Two, Three and Four.” 


This appendix takes up each defendant individually 
and sets forth his connection with the crimes alleged in 
the indictment. The statements are general and no at- 
tempt is made directly to connect any defendant with 
any of the specific atrocities alleged in the counts of the 
indictment. Each statement, except in the cases of the 
defendants Schacht, Schirach, Raeder, Dénitz, Fritzsche, 
and Streicher, ends with the charge “‘and he authorized, 
directed and participated in the War Crimes set forth 
in Count Three of the Indictment, and the Crimes 
against Humanity set forth in Count Four of the Indict- 
ment, including a wide variety of crimes against persons 
and property.” 

This charge of participation is evidently not to be 
taken as a charge of direct participation since some of 
the crimes charged are described in such a way as to 
indicate that the names of the actual participants are 
unknown. For instance, under VIII (A) 1, anonymous 
massacres are charged. 

Of the defendants against whom the stereotype charge 
of participation in crimes set forth in Counts Three 
and Four is not made, Schacht is charged with participa- 
tion in the acts alleged in Counts One and Two, 
Schirach with participation in the acts alleged in 
Counts One and Four, Raeder and D6nitz with parti- 
cipation in the acts alleged in Counts One, Two and 
Three, Fritzsche with the dissemination of doctrines 
set forth in Count One and inciting the commission of 
the crimes set forth in Counts Three and Four, and 
Streicher with participation in the crimes set forth in 
Count Four. 

All of the defendants are of course alleged to have 


‘participated in the conspiracy set forth in Count One, 


and most are charged with more or less close connec- 
tion with the Crimes against Peace set forth in Count 
Two. 
“APPENDIX B” 
“Statement of Criminality of 
Groups and Organizations” 
This appendix explains itself as follows: 
“The statements hereinafter set forth, following the 
name of each Group or Organization named in the 
Indictment as one which should be declared criminal, 
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constitute matters upon which the prosecution will rely 
inter alia as establishing the criminality of the Group 
or Organization.” 

Then follow divisions each headed by the name of 
one of the Groups or Organizations named in the title. 
Each charge closes with a statement in general terms 
that the organization is charged with responsibility for 
the crimes set forth in Counts One, Two, Three and 
Four. 

With respect to the Leadership Corps of the Nazi 
Party (Politischer Leiter), the appendix makes the fol- 
lowing interesting statement: 

“The prosecution expressly reserves the right to re- 
quest, at any time before sentence is pronounced, that 
Politischer Leiter of subordinate grades or ranks or of 
other types or classes, to be specified by the prosecution, 
be excepted from further proceedings in this Case No. I, 
but without prejudice to other proceedings or actions 
against them.” 

The purpose of this reservation evidently is to make 
it possible to avoid the all-embracing effect, under 
Article 10 of the Charter, of a determination that the 
Leadership Corps of the Nazi Party was a criminal 
organization. Under Article 10 where a group is de- 
clared criminal by the Tribunal, the competent nation- 
al authority of any signatory may try individuals for 
membership therein and in any such case “the criminal 
nature of the group or organization is considered proved 
and shall not be questioned.” 


“APPENDIX C” 

“Charges and Particulars of Violations of International 
Treaties, Agreements and Assurances Caused by 
the Defendants in the Course of Planning, 
Preparing and Initiating the Wars.” 

This appendix contains 26 subdivisions, each one 
consisting: of a charge of violation of a specific inter- 
national treaty, agreement, or assurance followed by 
particulars. The treaties, etc., range from the Hague 
Convention of July 29, 1899, to the German Assurance, 
of October 6, 1939, to Respect the Neutrality and Ter- 
ritorial Integrity of Yugoslavia, and include such in- 
struments as the Versailles Treaty, the Treaty between 
the United States and Germany for Restoring Friendly 
Relations of August 25, 1921; the Locarno Pacts, the 
Kellogg-Briand Pact, the Munich Agreement, and the 
German-Soviet Non-Aggression Pact of August 23, 1939. 





’ 


Epitor’s Note: The State Department has published a pamphlet containing 
the text of the report of Mr. Justice Jackson to the President, the Agreement 
Establishing the International Military Tribunal and the Indictment. A limited 
number of copies are available for distribution to members of the Association and 
will be sent on application to the Office of the Executive Secretary, American 
Bar Association, 1140 North Dearborn Street, Chicago 10, Illinois. 
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Review of Recent Supreme Court Decisions 


Eminent Domain — Due Process — 
Virginia Condemnation Statutes — 
Interest on Award 


Bailey v. Anderson, 90 L. ed. Adv. 
Ops. 7; 66 Sup. Ct. Rep. 66; U. S. Law 
Week 4008 (No. 49, argued October 
15, decided November 5, 1945). 

The Virginia Highway Commis- 
sioner took possession of land and 
constructed thereon a public high- 
way. Within sixty days after the 
construction of the highway, a peti- 
tion was filed to condemn the land, 
ascertain its valne, and award just 
compensation for the taking. 

The state statute authorized the 
taking in advance of the institution 
of condemnation proceedings (and 
provided for the payment of interest 
on the award from its date.) ‘The 
condemnation petition was thereaf- 
ter duly filed and a hearing commis- 
sioner was appointed. Compensation 
was awarded including damages to 
land not taken and interest thereon 
from the date of the award. 

On the hearing before the com- 
missioner and again before the trial 
court and. before the State Supreme 
Court on appeal, the owner of the 
land contended that the state con- 
demnation statute as administered 
was repugnant to the equal protec- 
tion clause of the Fourteenth Amend- 
ment, also that the interest should 
have been computed from the date 
of the taking. 

The circuit court affirmed the 
Commissioner’s report and directed 
that interest be paid on the amount 
of the award from the date of the de- 





* Assisted by James L: Homire. The opin- 
ions in cases involving the labor law are re- 
viewed by E. J. Dimock, member of the 
Board of Editors; tax cases by Committee 
on Publications of the Section of Taxation, 
Mark H. Johnson, chairman. 
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cree. The Court of Appeals of Vir- 
ginia, without opinion, denied the 
property owner’s petition for a writ 
of error. On appeal from the Vir- 
ginia Court of Appeals, the property 
owner renewed the same objections 
urged below. The Supreme Court af- 
ter hearing and argument dismissed 
the appeal. 

The land owner contended in 
this appeal that the Virginia stat- 
ute infringed the due process clause 
of the Fourteenth Amendment by 
“sanctioning appellee’s entry upon 
the land and the alteration of its 
physical condition, in advance of 
the appointment of the Commission- 
ers and before they could view the 
land for the purpose of fixing its 
fair value upon condemnation”. 

Mr. Chief Justice Stone deliv- 
ered the opinion of the Court. As 
to the entry upon the land and the 
change of its physical condition, as a 
breach of due process, he says: “But 
it has long been settled that due 
process does not require the con- 
demnation of land to be in advance 
of its occupation by the condemn- 
ing authority, provided only that 
the owner have opportunity, in the 
course of the condemnation proceed- 
ings, to be heard and to offer evi- 
dence as to the value of the land 
taken”. Since the land owner was 
given full hearing by the Virginia 
court before the Commissioner’s re- 
port was confirmed, it was declared 
that no substantial constitutional 
question is presented. 

It had also been contended that 
the judgment of the trial court did 
not include interest from the date of 
the occupation of the land. That 
point was examined in detail and be- 
cause essentia] elements that conten- 


by Edgar Bronson Tolman 


tion had not been raised on the trial 
or included in the assignment of 
errors, and since there had been no 
convincing proof of the failure of 
the Commissioner to include this 
item in the award, it was held that 
no relief could be granted. The ap- 
peal was therefore dismissed for lack 
of jurisdiction. 

Mr. Justice JACKSON took no 
part in the consideration or decision 
of this case. 

The case was argued for the land 
owner by Mr. Abram P. Staples and 
by Mr. Bernard B. Bailey for the 
Virginia Highway Commissioner. 


Criminal Law — Criminal Contempt 
— Perjury 

In re Robert D. Michael, 90 L. ed. 
Adv. Ops. 15; 66 Sup. Ct. Rep, 
78; U. S. Law Week 4007. (No. 
38, argued October 11 and 12, de- 
cided November 5, 1945). 

A Federal Grand Jury took a gen’ 
eral investigation of frauds against 
the United States which led to an 
inquiry concerning the administra- 
tion of the reorganization of Central 
Forging Company under 77 (b) of 
the Bankruptcy Act. Robert D. 
Michael, who had been its president 
and had been appointed by the Dis- 
trict Court as trustee, was interro- 
gated before the Grand Jury. He 
gave very little information as to 
the subject-matter of the inquiry, 
although his examination was pro- 


tracted and covered the period of his + 


official conduct. Particularly, he was 
asked to state specifically the pur- 
pose for which a large number of his 
checks as trustee were issued, and 
to that part of the inquiry he fre- 
quently answered that he did not 
remember. Before his interrogation 
was entirely completed, he did an- 
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swer substantially all of the ques- 
tions propounded to him, but other 
witnesses were called and their testi- 
mony in regard to the same sub- 
ject-matter was contrary to that of 
Michael. 

The District Court, believing the 
other witnesses and not believing 
the testimony of Michael, found that 
he had given evasive and false testi- 
mony, and that he had obstructed 
the course of justice. The Circuit 
Court of Appeals reviewed the evi- 
dence, found that Michael had not 
been “contumacious or obstreper- 
ous”, had not refused to answer 
questions, and that his testimony 
could not be “fairly characterized as 
unresponsive in failing to give di- 
rect answers to the questions asked 
him.” Petition of certiorari was al- 
lowed by the Supreme Court, reserv- 
ing, however, the quer ~: of juris- 
diction until the arguient of the 
case. After hearing the argument, 
the judgments of the Circuit Court 


- of Appeals and the District Court 


were reversed. 

Mr. Justice BLack delivered the 
opinion of the Court. Referring to 
the recent decision of the Court in 
Nye v. U. S., Mr. Justice Back 
places this case in a similar category. 
Other cases are cited and the Acts of 
Congress involved are referred to 
and Mr. Justice BLAckK says: “‘All per- 
jured relevant testimony is at war 
with justice, since it may produce 
a judgment not resting on truth. 
Therefore it cannot be denied that 
it tends to defeat the sole ultimate 
objective of a trial.” On the other 
hand he points out that false swear- 
ing may not necessarily ‘obstruct or 
halt the judicial process. For the 
function of trial is to sift the truth 
from a mass of contradictory evi- 
dence, and to do so the fact-finding 
tribunal must hear both truthful and 
false witnesses. It is in this sense, 
doubtless, that this Court spoke when 
it decided that perjury alone does 
not constitute an ‘obstruction’ which 
justifies exertion of the contempt 
power and that there ‘must be added 
to the essential elements of perjury 
under the general law the further 
element of obstruction to the Court 
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in the performance of its duty’ ”. 

Reference was also made to Clark 
v. United States in which the proof 
showed that a prospective juror had 
sworn falsely in order to secure a 
place as a juror on the panel and, al- 
though that juror could have been 
punished for perjury, it was pointed 
out that the intention to thwart 
justice was clearly proven and that 
“the mere fact that false swearing 
is an incident to the obstruction 
charged does not immunize the cul- 
prit from contempt proceeding.” 
The conclusion was that there was 
“no element except perjury ‘clearly 
shown’”. | 

The case was argued by Mr. 
Robert T. McCracken for Michael 
and by Mr. Robert N. Hitchcock 
for the respondent. 


State Statutes—Constitutional Valid- 
ity of Act Requiring Corporations to 
Dispose of Rural Real Estate Not 
Needed in Conduct of Business 


_ Asbury Hospital v. Cass County, 90 


L. ed. Adv. Ops. 1; 66 Sup. Ct. Rep. 
61; U. S. Law Week 4009. (No. 35, 
argued October 10 and 11, decided 
November 5, 1945.) 

A North Dakota statute, passed in 
1932, provides that corporations, both 
domestic and foreign, holding rural 
real estate used or usable for agri- 
culture, except that reasonably neces- 
sary in the conduct of their business, 


‘ shall dispose of it within ten years of 


the date of the Act, and the ten-year 
limitation is made a covenant run- 
ning with title to the land. Lands 
held contrary to the Act escheat to 
the county and must be sold at pub- 
lic auction within one year after es- 
cheat and the net proceeds of sale 
paid to the former corporate owner. 
The Asbury Hospital, a non-profit 
corporation of Minnesota, sought a 
declaratory judgment in a state court 
adjudging the statute unconstitu- 
tional. The state courts, finding the 
land not necessary to the Hospital's 
business, sustained the statute, and 
on appeal to the Supreme Court the 
appeal was dismissed insofar as it 
draws into question the unconstitu- 
tionality of the Act for the alleged 
failure to require an accounting for 


rents and profits of the land, and 
judgment affirmed in all other 
respects. The Cnier Justice wWe- 
livered the opinion of the Court. 

The Hospital alleged that it had 
acquired the tract of land in question 
in satisfaction of a mortgage debt and! 
had since leased the land to farmers: 
who have used it for farming. It also 
alleged that it had attempted, con- 
stantly but unsuccessfully, to sell the 
tract, since passage of the Act, but 
had been unable to sell it for an 
amount equal to the debt and any 
sale the county might be able to make 
would result in financial loss to the 
Hospital. It contended that the Act, 
as applied, violates the privileges 
and immunities clauses of Article IV, 
§2 and the Fourteenth Amendment 
of the Federal Constitution, the con- 
tract clause, Article I, §10, and the 
due process and equal protection 
clauses of the Fourteenth Amend- 
ment. 

As to the contention based on the 
contract clause, the opinion points 
out that the state has granted no 
charter or permit to the Hospital 
which could give rise to any contract 
rights, and that none are to be im 
plied. 

With regard to the Fourteenth 
Amendment, it is noted that it does 
not deprive the state of power to ex- 
clude foreign corporations altogether, 
and hence it is concluded that the 
state, instead of requiring the corpo- 
ration to remove entirely, involving 
disposal of all of its property, may re- 
quire it to dispose of the surplus not 
needed for its business, since, as the 
opinion emphasizes “the greater 
power includes the less.” Nor is the 
corporation’s inability to salvage its 
investment found to be any ground 
for overturning the act. 

The contentions based on the 
equal protection clause are discussed 
and rejected. 

Mr. Justice BLack was of the 
opinion that the appeal should have 
been dismissed for want of a substan- 
tial federal question. 

Mr. Justice Jackson did mot par- 
ticipate. 

The case was argued by Mr. Her- 
bert G. Nilles for the Hospital and 
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by Mr. Nels G. Johnson for Cass 
County. 

Administrative Law—Judicial Review 
of Administrative Action—Exhausting 
Administrative Remedies by Motion 
for Rehearing—When Necessary 
Levers v. Anderson, 90 L. ed. Adv. 
Ops. 22; 66 Sup. Ct. Rep. 72; U. S. 
Law Week 4006. (No. 51, argued 
October 16, decided November 5, 
1945) . 

The petitioner held a permit to 
operate a wholesale liquor business, 
The permit was revoked by the Dis- 
trict Supervisor of the Alcohol Tax 
Unit of the Bureau of Internal Rev- 
enue, which at the same time denied 
applications by the dealer for an im- 
porter’s permit and a new whole- 
saler’s permit. An appeal made by 
the dealer to the Circuit Court of Ap- 
peals was dismissed for failure of the 
dealer to exhaust his administrative 
remedies by moving for reconsider- 
ation of the supervisor’s order, as per- 
mitted by the Treasury Regulations. 

On certiorari, the judgment was 
reversed. Mr. Justice BLAck delivered 
the opinion of the Court. The opin- 
ion emphasizes that, although “‘in a 
particular administrative pattern new 
opportunities to challenge afforded 
by the motion for rehearing may sub- 
ject it to the level of a ‘mere prelim- 
inary or procedural’ status, thereby 
divesting it of those qualities of ad- 
ministrative finality essential to in- 
vocation of judicial review,” that is 
not the present case. Federal Power 
Commission v. Metropolitan Edison 
Co., 304 U. S. 375 is distinguished. In 
the present case the motion for re- 
hearing is found to be so much like 
the normal formal type that it does 
not constitute a prerequisite to the 
judicial review expressly provided 
for by Congress. 

Mr. Justice JAcKson did not par- 
ticipate. 

The case was argued by Mr. Hous- 
ton Thompson and Mr. Hugh H. 
Obear for Levers and by Mr. Robert 
L. Stern for Anderson. 


State Statutes—New York Morator- 
ium Law as Renewed in 1943— 
Validity 


East River New York Savings Bank 
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v. Hahn, 90 L. ed. Adv. Ops. 9; 66 
Sup. Ct. Rep. 69; U. S. Law Week 
4004. (No. 62, argued October 18, 
decided November 5, 1945.) 

The New York Moratorium, orig- 
inally passed in 1933, suspended the 
right of mortgage foreclosure, for de- 
fault in payment of principal, for one 
year. That law has been renewed 
from time to time and the instant 
case originated in a suit in a state 
court for foreclosure begun in 1944. 
The debt became due in 1924. The 
Moratorium Law as renewed in 1943 
suspends the foreclosure right for 
one year, provided that there is no 
default in payment of interest, taxes, 
insurance and amortization charges. 
These conditions had concededly 
been met in this case, but the bank 
contended that the law is unconsti- 
tutional under both the Contract 
Clause of the Constitution and under 
the Fourteenth Amendment. The 
state courts sustained the law. On 
appeal the Supreme Court affirmed. 
Mr. Justice FRANKFURTER delivered 


the opinion of the Court. Thedecision * 


is rested chiefly on Home Building 
& Loan Association y. Blaisdell, 290 
U.S. 398. From jit and cases since de- 
cided the governing principle is de- 
duced that “when a widely diffused 
public interest has become enmeshed 
in a network of multitudinous pri- 
vate arrangements, the authority of 
the state ‘to safeguard the vital in- 
terests of its people’, 290 U. S. at 434,- 
is not to be gainsaid by abstracting 
one such arrangement from its public 
context and treating it as though it 
were an isolated private contract 
constitutionally immune from im- 
pairment.” 

In applying this principle to 
the case the studies of legislative 


committees and the action of the 


Governor are referred to as indicative 
of the various factors affecting the 
public welfare which the legislation 
is designed to protect. “Merely to 
enumerate the elements that have to 
be considered shows that the place 
for determining their weight and 
their significance is the legislature, 
not the judiciary.” 

The challenge based on the due 
process clause was not pressed suffi- 


ciently to merit its consideration by 
the Court. 

Mr. Justice RUTLEDGE concurred 
in the result. 

Mr. Justice JACKSON did not par- 
ticipate. 

The case was argued by Mr. John 
P. McGrath for the Bank and by Mr. 
Orin G. Judd for Hahn. 


Interstate Commerce Commission— 
Certificate of Convenience and Ne- 
cessity—Function of Commission as 
Guardian of Public Interest 

United States v. Detroit & Cleveland 
Navigation Co., 90 L. ed. Adv. Ops. 
12; 66 Sup. Ct. Rep. 75; U. S. Law 
Week 4002. (No. 22, argued October 
9 and 10, decided November 5, 1945.) 

This opinion deals with the va- 
lidity of an order of the Interstate 
Commerce Commission granting a 
certificate of convenience and neces- 
sity under Sec. 309 (c) of Part III of 
the Interstate Commerce Act to a 
steamship company to operate as a 
common carrier by water. The ques- 
tion was whether at the end of World 
War II there would be adequate fa- 
cilities to accommodate the prospec- 
tive traffic. 

The District Court set the order 
aside because of absence of evidence 
that the applicant’s vessels were the 
only vessels available to the appellees 
to meet the prospective demands be- 
yond that furnished by their own 
vessels. The District Court also con- 
cluded that there was no finding that 
if the applicant’s vessels were not 
chartered, there was no other carry- 
ing capacity which could have been 
acquired, but that the record estab- 
lished the contrary. 

The Supreme Court reversed on 
appeal the District Court’s ruling, 
commenting on the necessity for the 
Commission to make forecasts as to 
the future. Mr. Justice Douctas, 
who delivered the opinion of the 
Court, points out that the Com- 
mission is the guardian of the public 
interest empowered to bring to bear 
on the problem an expert judgment 
and to determine from its analysis of 
the total situation where the public 
interest lies. He adds that “Forecasts 
as to the future are necessary to the 
decision” and that “neither unccr- 
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tainties as to the future nor the in- 
ability or failure of existing carriers 
to show the sufficiency of their plans 
to meet future traffic demands need 
paralyze the Commission into in- 
action.” * 

Mr. Justice JACKSON did not par- 
ticipate. 

The case was argued by Mr. 
Charles H. Weston and Mr. Spark- 
man D. Foster for the Government, 
and by Mr. Ernest S. Ballard and Mr. 
S. S. Eisen for the water carrier. ' 


Constitutional Law — Due Process — 
Substantial Character of Harm 


Gange Lumber Co. v. Rowley, 90 L. 
ed. Adv. Ops.———; 66 Sup. Ct. Rep. 
125; U. S. Law Week 4014. (No. 53, 
argued October 16 and 17, decided 
November 13, 1945). 

An employer appealed from a 
judgment of the Supreme Court 
of Washington sustaining an award 
made by appellee, Department of 
Labor and Industries, in favor of 
appellee Rowley, an employee of 
appellant. The award was for com- 
pensation on account of the aggra- 
vation, by 1943, of injuries origin- 
ally sustained by the employee in 
1937. The employer contended that 
§ 1 of Chapter 209 of the Washing- 
ton Laws of 1941 was unconstitu- 
tional insofar as it extended the time 
during which an injured employee 
could make application for, readjust- 
ment of an award based upon aggra- 
vation of disability. The application 
upon which the award had been 
based would have been too late were 
it not for the extension. The United 
States Supreme Court dismissed the 
appeal on the ground that the em- 
ployer had “not made the showing of 
substantial harm, actual or impend- 
ing, to any legally protected interest, 
which is necessary to call in question 
the statute’s validity.” 

Mr. Justice RuTLEDGE delivered 
the opinion of the Court. He states 


‘the employer’s claim to be “that the 


amendment has been applied retro- 
actively to revive a claim barred by 
the preexisting law, to its substantial 
detriment; and thereby, under this 
Court’s decision in Danzer & Co. v. 
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Gulf & S. I. R. Co., 268 U. S. 633, 
the claimed unconstitutional conse- 
quences have been created”. The 
award was made under a statute 
which has been characterized by 
the Washington Supreme Court as 
neither an employers’ liability act 
nor an ordinary workmen’s compen- 
sation act, but rather an industrial 
insurance statute having all the fea- 
tures of an insurance act. The in- 
surance fund is maintained by “pre- 
miums” from employers in each case 
based in part on the experience of 
their group and in part on their own 
experience. The claimed depriva- 
tion of property was said to arise, 
therefore, “from the effect the award 
and its payment may have . . . upon 
appellant’s liability for the payment 
of premiums in the future.” 

The Court holds that it is not 
faced with the necessity of deciding 
the question whether an increase in 
future premiums brought about un- 
der the circumstances of the case 
would constitute the kind of detri- 
ment or injury forbidden by the due 
process clause, stating that the em- 
ployer does not assert that any in- 
crease in the employer’s rate will 
necessarily follow from allowance 
and payment of the award and in- 
deed that any such assertion would 
be irrelevant or erroneous “since in 
no event can the award be paid out 
of the funds collected from an in- 
crease produced wholly or in part by 
its allowance.” After considering in 
some detail the statutory plan and 
the record facts, Mr. Justice RUTLEDGE 
sums them up by saying: “In sum, all 
that the record discloses is that 
this amount will be charged against 
the appellant’s experience and taken 
into account with other factors, as 
the statute requires, in the computa- 
tion for some future period, with 
possibly some increase resulting in 
the rate. But, in the absence of all 
evidence showing the facts concern- 
ing the other factors, it is entirely 
problematical whether an increase 
will follow or, if so, whether it will 
be wholly mathematical and infini- 
tesimal or substantial in its ultimate 
effect upon appellant. This being so, 
appellant’s complaint comes down, 


on the record, to nothing more than 
the bare possibility of some injury 
in the future. 

“The Fourteenth Amendment, 
through the due process clause, does 
not assure protection from the 
states’ regulatory powers against 
injuries so remote, contingent and 
speculative.” 

The Court further holds that the 
employer, in order to sustain its 
position that the extension of the 
period for application for readjust- 
ment of the award effected an un- 
constitutional deprivation, had un- 
dertaken to demonstrate the extinc- 
tion of any preexisting substantive 
liability to have the award so read- 
justed. This, it is said, the employer 
has not done and could not do 
because the administration of the 
fund at all times had authority to 
readjust the award. Under the or- 
iginal act (Laws of Wash., 1911, C. 
74, § 5, [h]}) the administration could 
make such a readjustment either 
upon application of the employee or 
upon its own motion. Under a 1927 
amendment (L. 1927, c. $10, p. 844) 
the period during which the em- 
ployee could apply was fixed at three 
years from the establishment or ter- 
mination of his compensation or 
from the taking effect of the amend- 
ment, but the period during which 
the administration could act of its 
own motive was left indefinite. The 
only effect of the here attacked 1941] 
amendment (L. 1941, c. 209, § 1) 
was to extend the period for em- 
ployee application from threc to 
five years. 

Mr. Justice BLack concurred for 
dismissal on the ground that the 
only practical effect of the 1941 
amendment was to give the em- 
ployee a right to judicial review of 
an administrative action and that a 
contention that such a statute vio- 
lates the Federal Constitution is friv- 
olous. In a footnote to the majority 
opinion, Mr. Justice RUTLEDGE states 
that the effect of the amendment was 
more extensive since it invested the 
employee with the right to require 
the administration to proceed when 
previously no such right had existed. 

Mr. Justice Doucias, with whom 
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Mr. Justice Burton concurred, de- 
livered an opinion in favor of affirm- 
ance of the judgment sustaining the 
award rather than dismissal of the ap- 
peal. This position is based upon the 
point that at’all times the administra- 
tion could have reopened the claim 
and made an additional award. 

He disagrees, however, with the 
conclusion of the majority that the 
injury to the employer was so re- 
mote and speculative as to preclude 
it from attacking the award on con- 
stitutional grounds, saying: “The 
precise effect on future rates cannot, 


of course, be presently ascertained_ 


. .. So if this employer is barred here 
because he can show no injury, he 
and all other employers will be 
barred in every case ... We might as 
well say that no employer could ever 
challenge the constitutionality of 
an award under this system because 
bankruptcy, fire or some cataclysm 
might put him out of business be- 
fore a new rate is fixed.” 

Mr. Justice JACKson took no part 
in the consideration of the case. 

The case was argued by Mr. T. 
J. Hanify for Gange Lumber Com- 
pany and by Mr. Charles R. Carey 
for Rowley. 


Criminal Law—Habeas Corpus 


Hawk v. Olson, 90 L. ed. Adv. Ops. 
——; 66 Sup. Ct. Rep. 67; U. S. Law 
Week 4020. (No. 17, argued Octo- 
ber 8, decided November 13, 1945). 

Henry Hawk was convictéd of 
murder in a Nebraska state court. 
While a a prisoner in the state peni- 
tentiary, he filed a petition in the 
district court for habeas corpus. 
That court dismissed the petition 
and on appeal the state Supreme 
Court affirmed. Certiorari was grant- 
ed by the Supreme Court of the 
United States because a “substantial 
Federal question” was considered to 
be presented. The judgment of the 
Supreme Court of Nebraska was 
there reversed. 

Mr. Justice Reep delivered the 
opinion of the Court. 

Hawk's petition alleged that his 
conviction violated the Fourteenth 
Amendment because of denial at his 
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trial of an opportunity to examine 
the charge, subpoena witnesses, con- 
sult counsel and prepare a defense. 

The prosecution filed no denial 
of the allegations contained in the 
petition, the state Supreme Court 
holding that there were not sufficient 
allegations of facts to entitle him to 
relief. The opinion therefore calls 
attention to the fact that the allega- 
tions of the petition so far as well 
pleaded must be accepted as true. 

Mr. Justice REED says “Since 
Frank v. Mangum, . . . this Court 
has recognized that habeas corpus in 
the federal courts by one convicted 
of a criminal offense is a proper 
procedure...” 

Mr. Justice REED cites and sum- 
marizes the pertinent cases and con- 
cludes his comprehensive review of 
them as follows: “When the state 
does not provide corrective judicial 
process, the federal courts will enter- 
tain habeas corpus to redress the vio- 
lation of the federal constitutional 
right. . . . When the corrective pro- 
cess. is provided by the state but er- 
ror, in relation to the federal ques- 
tion of constitutional violation, 
creeps into the record, we have the 
responsibility to review the state 
proceedings.” 

Mr. Justice REED next examines 
the allegations of the petition for 
habeas corpus. It is there charged 
that threats and intimidation were 
used in an effort to compel Hawk to 
plead guilty; that the public de- 
fender and an assistant visited him 
and declared that he had no defense 
and on Hawk’s refusal to plead guilty 
summarily left him; that the state 
knowingly employed false testimony 
on the trial; that the public defender 
made only a perfunctory appearance 
at the trial; that on Hawk’s request 
for other counsel he was denied that 
privilege; and that his motion for 
time to consult counsel and prepare 
a defense was denied and the trial 
proceeded with summarily. 

As to this situation, Mr. Justice 
REED says: “These facts, if true, we 
think, set out a violation of the 
Fourteenth Amendment. They are 
not conclusions of law. . . . His mo- 
tion for continuance to examine the 


charge and consult counsel was 
made without assistance. . . . The 
defendant needs counsel and coun- 
sel needs time.” 

It is declared that denial of op- 
portunity to consult with counsel on 
any material step after indictment 
or similar charge and arraignment 
violates the Fourteenth Amendment. 

The cage was argued by Mr. Jo- 
seph A. Fanelli for Hawk and by 
Mr. Robert A. Nelson for Olson. 


Taxation—Liens— 
After-Acquired Property 


Glass City Bank of Jeanette, Penn- 
sylvania v. United States, 90 L. ed. 
Adv. Ops. 72; 66 Sup. Ct. Rep. 108; 
U. S. Law Week 4022. (No. 50, ar- 
gued October 15 and 16, decided 
November 13, 1945). 

The bank and the United States 
each claimed recovery of an amount 
owed by a bankrupt to one Maddas 
for services rendered during 1940. 
The bank claimed under a Penn- 
sylvania judgment against Maddas, 
upon which an attachment-execution 
had been served on the trustee in 
1941. The United States claimed un- 
der a tax lien which had arisen in 
1935 from unpaid, judicially deter- 
mined, income tax liabilities of Mad- 
das. The bank contended that the 
statutory tax lien did not cover Mad- 
das’ claim for services rendered after 
the date when the lien became effec- 
tive. The Circuit Court of Appeals 
held for the United States. Certiorari 
was granted because of apparent 
conflict. 

The judgment was afhrmed in 
an opinion by Mr. Justice BLACK. 
The opinion quotes the relevant 
statutory provisions, and holds that 
the expressed Congressional intent 
is to impose the tax lien upon all 
property of the taxpayer, including 
property acquired after the date when 
the lien comes into existence. The 
Court relies partly upon administra- 
tive practice, and rejects the bank’s 
arguments against the wisdom of the 
policy. 

Mr. Justice RUTLEDGE dissents, in 
an opinion joined by Mr. Justice 
FRANKFURTER and Mr. Justice Douc- 
Las. Disagreeing with the majority’s 
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statement that the statutory language 
is clear, the dissent states, ““The harsh- 
ness of the consequences, not only for 
the taxpayer but for others dealing 
with him, which this case dramati- 
cally exemplifies, gives reason be- 
yond the ambiguity of the language 
used for thinking there was no such 
intent”. 

Mr. Justice JACKSON took no part 
in the consideration or decision of 
the case. 

The case was argued by Mr. Fred 
B. Trescher for Glass City Bank and 
by Mr. Ralph F. Fuchs for the United 
States. 


Taxation—Losses—Y ear 
of Deduction 
Boehm v. Commissioner of Internal 
Revenue, 90 L. ed. Adv. Ops. 96; 
66 Sup. Ct. Rep. 120; U. S. Law 
Week 4019. (No. 69, argued October 
19, decided November 13, 1945). 
The issue here was the deducti- 
bility in 1937 of the cost of stock as 
a loss “sustained in the taxable year” 
under section 23 (e) of the Revenue 
Act of 1936. The taxpayer had pur- 
chased the stock in 1929. Equity re- 
ceivers had been appointed in 1932, 
and the property had been sold in a 
bankruptcy sale in 1933. Receivers’ 
reports in 1934 and 1935 showed a 
small amount of cash and heavy lia- 
bilities. Meanwhile, in 1932, the tax- 
payer and other stockholders had in- 
stituted a stockholders’ derivative ac- 
tion against the directors of the cor- 
poration, alleging waste, mismanage- 
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ment, and fraud. This suit was listed 
as an asset in the 1934 and 1935 re- 
ports. In 1937, the suit was settled 
by a payment of $50,000 to the suing 
stockholders. Later that year, the re- 
ceivers’ final report showed, after dis- 
tribution of a small dividend to cred- 
itors, that the corporation’s liabili- 
ties were more than $600,000 in excess 
of its assets. The taxpayer had origi- 
nally claimed a loss on her stock in 
1934; this claim had been disallowed 
by the Commissioner, and his ruling 
was apparently not appealed. In 1937, 
the taxpayer deducted as a loss the 
difference between the cost of her 
stock and the amount received in set- 
tlement of the suit. The deduction 
was disallowed by the Commissioner 
on the ground that worthlessness oc- 
cured in a prior year, and this dis- 
allowance was sustained by the Tax 
Court and by the Circuit Court of 
Appeals. Certiorari was granted be- 
cause of an alleged conflict as to the 
proper test to be applied in deter- 
mining the year in which a deduct- 
ible loss is sustained. 

The judgment was affirmed in an 
opinion by Mr. Justice Murpuy. The 
opinion rejects the taxpayer's conten- 
tion that the controlling test is sub- 
jective, and that such test depends 
upon the taxpayer’s reasonable and 
honest belief as to worthlessness, sup- 
ported by his overt acts and conduct 
in connection therewith. Relying 
partly upon the Treasury regula- 
tions, the Court states that “all per- 
tinent facts and circumstances [are] 


open to inspection and consideration 
regardless of their objective or sub- 
jective nature”. Although “the tax- 
payer's attitude and conduct are not 
to be ignored”, the employment of 
tax factors alone would “impose 
grave obstacles to efficient tax ad- 
ministration”. 

The opinion next considers 
whether, under the foregoing test, 
the facts demonstrate that the stock 
became worthless during 1937. It 
points out that the burden of proof 
was upon the taxpayer, and that the 
Tax Court had determined that the 
facts did not sustain that burden. Al- 
though all of the facts had been stipu- 
lated, the Tax Court’s “inferences 
and conclusions” from these facts 
must be upheld where they are not 
“unreasonable”. The opinion cata- 
logues the various “identifiable 
events” which could justify a find- 
ing of worthlessness prior to 1937, 
and holds that the Tax Court rea- 
sonably found that the stockholders’ 
suit was merely a claim for damages 
for destruction of a value which had 
been previously lost. 

In answer to the taxpayer’s con- 
tention that the decision makes dif- 
ficult the choice of the proper year to 
claim the deduction, the opinion 
notes that the remedy for this diffi- 
culty lies solely with Congress. 

The case was argued by Mr. Louis 
Boehm for Lillian Boéhm and by 
Mr. Walter J. Cummings, Jr., for the 
Commissioner. 


Unanswered Problems of Victory at Avias 


At present there are millions of humble homes in Europe where fear is the main preoccupa- 
tion of family life. A family might be gathered around the fireside in the evening, enjoying the 
fruits of their toil, when suddenly there is a knock at the door and heavily armed policemen 
appear. It may be that the father or son is called out, taken away into the dark, and no one 
knows whether he will ever come back or what is his fate. 

Freedom from fear has been interpreted as if it meant freedom from fear of invasion. That 
is riot the fear of ordinary families in Europe tonight. Their fear is of the policeman at the 
door. It is fear for the life and liberty of the individual, for the fudamental rights of men now 
menaced and precarious in so many lands where people tremble. 

Democracy is on trial as it never was before, and we must uphold it with all our hearts and 
all our vigilance, and with our untiring and inexhaustible strength. In our foreign policy let 
us strike a continuous note of freedom and fair play. 


—From the address of Winston Churchill in the British House of Commons on August 16, 1945 
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A LABOR POLICY FOR AMER- 
ICA. By Ludwig Teller. Foreword by 
Wayne Morse. New York: Baker, 
Voorhis & Company. 1945. $3.75. 
Pages xx, 343. 

“Labor relations, involving as it 
does, questions of human values, is 
an art like politics, not a science like 
mathematics.” The author makes 
this sound observation in discussing 
the problems of administration, en- 
forcement and review of orders of 
the “Labor Court” which he favors. 
His statement is also a sound ap- 
proach to the evaluation of the con- 
crete program for the revision and 
integration of the various laws, agen- 
cies and procedures in the field of 
industrial relations, which Mr. Tel- 
ler sets forth in his informative and 
timely volume. From the point of 
view of bringing things to pass, the 
significance of Mr. Teller’s text is 
shared with the Foreword by Wayne 
Morse, brilliant Senator of the 
United States from Oregon, whose 
experience and independence, as a 
public member of the NWLB and in 
the Senate, have made him a force- 
ful leader of public opinion. 

Many isolated proposals have 
been made by various investigatory 
committees, and by employer and 
labor representatives, to try to solve 
particular industrial relations prob- 
lems and remedy obvious imperfec- 
tions in existing labor laws and their 
administration. An outstanding fea- 
ture of the present book is that it is 
addressed to the industrial relations 
problem as a whole. Where is brought 
together between its covers a com: 
prehensive survey of the various la- 
bor relation controls. Mr. Teller 
analyzes and contrasts the underly- 
ing aim of these controls, traces their 
development, points out their incon- 
sistencies, shows how some of their 
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shortcomings stem from the “acci- 
dent of statutory development”, and 
directs our attention through posi- 
tive suggestions to available, and in 
many instances to altogether feasi- 
ble, means for correcting the defects 


“and inadequacies of existing labor 


laws arid policies. 

Mr. Teller has not hesitated to 
“stick his neck out” on many con- 
troversial questions of labor policy. 
Each reader will probably approve 
some of his suggestions and be an- 
tagonized and irritated by others. 
Management will hardly be satisfied 
with a proposed National Labor 
Code which retains controls over 
Management which have been found 
to be oppressive in practice, such as 
the restraints on free speech and in- 
junctive relief in dealing with pow- 
erful labor organizations, the prac- 
tically absolute power of administra- 
tive agencies to require ruinous 
“back-pay” awards to employees 
“found” to be discriminated against, 
and most important, the failure to 
prescribe effective sanctions against 
labor organizations which violate 
the provisions of the Code. Many 
employees and the public generally, 
however, will strongly support the 
proposed corrective controls against 
discrimination against employees be- 
cause of race, color, creed or national 
origin, and against unfair and op- 
pressive treatment by Unions against 
members and non-members, while 
Management and the public in gen- 
eral will be pleased by the proposed 
sanctions against unruly and harm- 
ful labor misconduct and wilful vio- 
lations of collective bargaining 
agreements. Labor partisans, on the 
other hand, are likely to proclaim 
that the proposed Code would inter- 
fere with the internal affairs of labor 
organization and impose such harsh 
restraints on the activities of labor 





unions so as to devitalize their pres- 
ent power and position to protect 
employees’ interests. 

It is hardly likely that anyone 
will wholly agree or wholly disagree 
with the proposed Code. But I know 
of no book in the field of industrial 
relations law that is more fruitful of 
constructive suggestions, or where 
the workings of present labor laws 
are more fairly and keenly analyzed. 

The author is at his best when 
tracing and analyzing present laws 
and procedures in the light of his- 
torical background, actual experi- 
ence and judicial decision. His sug- 
gested remedies also command the 
most approval when founded on the 
recommendations of disinterested in- 
vestigatory ‘committees and on dem- 
onstrated imperfections. 

Least convincing to this writer 
are those parts which deal with his 
proposed “Labor Court.” Essentially 
this “Court” would function as a 
quasi-judicial body operating within 
the framework of administrative 
process. In addition to the jurisdic- 
tion presently exercised by different 
agencies under present labor laws, 
the Code would also confer upon the 
“Labor Court” jurisdiction over pro- 
posed new proscriptions of unfair 
labor practices on the part of labor 
unions and employees as well as em- 
ployers. A train of unanswered ques- 
tions occur to this writer. Will the 
effectiveness of such a “court” be de- 
stroyed because of the wide scope of 
its jurisdiction? Will it be organ- 
ized on a regional basis, and if so, 
how will the separate “courts” be 
constituted and by whom will their 
functions be integrated? Will the 
court’s composition of two lawyers 
and three laymen impair its effec- 
tiveness and ability to function as a 
quasi-judicial tribunal, especially its 
ability to interpret and apply in a 
consistent and sound way the wide 
field of labor law placed under its 
jurisdiction? 

To be sure, in conferring broad 
powers and jurisdiction upon his 
proposed “Labor Court,” provision 
is made for perfecting the adminis- 
tration, enforcement and review pro- 
cedures, such as by safeguarding the 
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independence and powers of the 
Office of Hearing Commissioner, by 
separating the functions of investi- 
gation, prosecution and adjudica- 
tion and by providing for broader 
judicial review. But the question 
arises whether or not those desirable 
reforms would not be achieved bet- 
ter through changes in the proce- 
dures of the present agencies, and by 
enlarging the jurisdiction of the 
Federal District Courts? 

In summary: Mr. Teller’s book is 
well organized, soundly reasoned 
and provocative; its material is obvi- 
ously controversial. Yet it will of- 
fend the sensibilities of but few 
thoughtful readers. If our chief con- 
cern is to establish and maintain in 
the field of labor relations law a 
proper balance in ‘the freedom of 
action which labor and management 
may exercise in the furtherance of 
their economic interests by means of 
free collective bargaining and cer- 
tainty in legal public rights and in- 
terests, Mr. Teller’s book makes a 
valuable contribution toward show- 
ing the way for accomplishing this 
objective. 

P. M. BERKSON 
New York City 


SEARGENT S. PRENTISS: 
WHIG ORATOR OF THE OLD 
SOUTH. By Dallas C. Dickey. Baton 
Rouge, La.; Louisiana State Univer- 
sity Press. 1945. $4.00. Pages ix, 422. 
Of states of comparable age and pop- 
ulation, Mississippi has had her full 
share of notable public men. The 
most controversial figure was Jeffer- 
son Davis who, even for decades after 
his death, was considered by many 
of the North as the fiend who rode 
in the whirlwind and directed the 
storm, and who only now is begin- 
ning to assume his true place in 
history. Others among those best 
remembered are J. Z. George, the 
father of the Constitution that re- 
lieved the State of the incubus of 
Reconstruction; L. Q. C. Lamar, 
whose eulogy of Charles Sumner did 
much to heal the breach between the 
sections, and Edward C. Walthall, 
whom Senator George F. Hoar in his 
Autobiography of Seventy Years char- 


acterized as the ideal senator. More 
recently there have been John Sharp 
Williams who, George Wharton Pep- 
per in his Philadelphia Lawyer says, 
was during the period of his service 
the most eloquent member of the 
Senate; and Leroy Percy, of whom 
his son has written so tenderly and 
appreciatively in that delightfully 
civilized book, Lanterns on the Levee. 


There have been many more. 
Compared with some of these, Sear- 
gent S. Prentiss was a minor charac- 
ter, both in the life of the nation and 
of the state. He practiced law in Mis- 
sissippi for sixteen years, participated 
in a few political campaigns, and, 
without any particular distinction, 
served one term in the lower House 
of the Congress. Yet for Mississippi- 
ans no figure in the history of the 
state has been surrounded by a 
more widely extended aura of ro- 
mance or has been the source of 
more well-remembered and oft-re- 
peated legends. 


In 1827 Prentiss was a young man 
on the make. He had just been 
graduated from Bowdoin College at 
the age of eighteen. There he had 
received a thorough classical educa- 
tion, had read omnivorously, and 
had counted among his friends Na- 
thaniel Hawthorne and Henry W. 
Longfellow. 


With no specific destination in 
mind he left his native Maine to seek 
his fortune in the West or South. 
Arrived at Cincinnati, a chance meet- 
ing with two Natchez planters re- 
sulted in his deciding upon Missis- 
sippi as his future home. 

Prentiss never lost his love for 
Maine. No one ever does who has 
known her beautiful shore and her 
sparkling rivers and lakes. He re- 
turned for frequent visits, and main- 
tained an unbroken correspondence 
with his family. From time to time 
he thought of going “home” to live; 
but the South had for him a charm 
he could not break, and there he 
remained until his untimely death 
in 1850.2 


The reaction of this transplanted 
New Englander to his Southern en- 
vironment has about it a touch of 
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drama not unmixed with a note 
of tragedy. 

His basic political philosophy re- 
mained unchanged. He was a staunch 
Whig always. He hated Andrew Jack- 
son and Martin Van Buren and re- 
vered Daniel Webster and especially 
Henry Clay. With telling arguments 
he espoused the cause of the Bank of 
the United States, and with pleas 
more sophistical he sought to per- 
suade his fellgw Mississippians that 
a protective tariff promoted the in- 
terests of a purely agricultural state. 

Dr. Dickey (as is adumbrated by 
his subtitle) devotes most of his study 
to the political activities of Prentiss— 
especially to his brief career in Con- 
gress, to his unsuccessful try for the 
Senate, and to his participatidn in 
the national campaigns of 1840, 1844 
and 1848. This is the part of Pren- 
tiss’ life most susceptible of docu- 
mentation; moreover, it points up 
facts often overlooked—the virility of 
the Whig party in the South and the 
existence of a strong pro-Union sen- 
timent. Implicit in this treatment, 
however, is the danger of overempha- 
sis. Politics was not with Prentiss 
a major interest. He was primarily 
a lawyer and essentially an advocate. 

Curiously enough, this man from 
Maine not only became a thorough 
Southerner but his oratory (as our 
forbears liked to call it) was typical 
of the section and the despair of his 
rivals. How this came about; how 
Prentiss was influenced by his new 
surroundings; what manner of man 
he became—these are the things that 
lend lasting interest to his life. 

Prentiss came to Mississippi at the 
beginning of the “flush times.” The 
cotton gin was successful; the de- 
mand for the staple was insatiable; 
the rich, alluvial soil of the Yazoo— 
Mississippi delta seemed inexhaust- 
ible? there was an abundance of 
slave labor. The result was an illu- 
sion of opulence that was bewitching. 
Mansions were erected that rivalled 





1. Prentiss was devoted to the members 
of his family and for many years gave them 
financial aid. His correspondence with them 
throws a revealing light on his character. 

2. Prentiss lived in Natchez (1827-1882), 
in Vicksburg (1832-1845), and in New Or- 
leans (1845-1850). 
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those on the James. There was con- 
stant competition in extravagance. 
Men lived recklessly, drank deep, 
duelled, hazarded fortunes on the 
turn of a card. Ardent and impet- 
uous by nature, Prentiss responded 
to all these stimuli. In an elaborate 
home he lived in the grand manner. 
He drank to excess, gambled for 
stakes he could not afford, and fought 
two duels. He even became recon- 
ciled to “the peculiar institution,” for 
he was one of those who find it dif- 
ficult to hate the old abuses when they 
support so many pleasant people. 


While in these aspects of his life _ 


Prentiss was not distinguishable from 
many of his contemporaries, he had 
one gift that none of them could 
match—the gift of speech. 

Few qualities so defy analysis as 
does eloquence. Fashions in public 
speaking change from one generation 
to another. Much of the effect de- 
pends upon the appropriateness of 
what is said; much upon the taste of 
the listeners; much upon the appear- 
ance, manner and delivery of the 
speaker, and especially upon his abil- 
ity to touch exactly the right key at 
precisely the right moment. 

" The best way to judge a speech is 
to hear it; the poorest way is to read 
it years after it was delivered. From 
spontaneous eloquence cold print 

“never could recapture 

The first, fine, careless rapture.” 

While I know of no living man 
who ever listened to Prentiss, we have 
the recorded testimony of many who 
heard him in the court room or on 
the platform. When Prentiss spoke 
in Faneuil Hall, Edward Everett 
asked Daniel Webster whether he 
had “ever heard anything like it.” 
“Never,” replied Webster, “except 
from Mr. Prentiss himself.” Everett 
appraised the same speech |as the 
“most wonderful specimen of a 
sententious fluency” he had ever wit- 
nessed. General Lew Wallace con- 
sidered Prentiss the most powerful 
speaker he ever heard. Henry S. 
Foote, who was Prentiss’ adversary in 
both the duels he fought, tells in his 
memoirs of an eight-hour debate with 
Prentiss, and adds that he would 
gladly cross the continent to witness 
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again such a display of mental power 
and oratory. Most extravagant was 
an unknown admirer who, when 
Prentiss fairited at a high moment of 
his speaking, shouted: “Die, Pren- 
tiss, die! You will never have a more 
glorious opportunity.” 

We have at least some hints of 
how Prentiss obtained his effects. He 
was gifted with a resonant voice. His 
head ‘was well molded, his chin firm, 
his eyes brilliant. He had, except for 
a slight limp, a good figure. He had 
read widely and had a remarkable 
memory which enabled him instantly 
to mobilize his resources and to 
flatter his audience by classical allu- 
sions which they recognized. He was 
unfailingly fluent and had a faculty 
of improvisation which gave to his 
speeches the flavor of spontaneity 
even in their most purple passages. 
His diction was almost perfect. He 
had an ear for rhythm and the ca- 
dences of his sentences made them 
memorable. If his taste was Gothic 
rather than Doric, so was that of his 
auditors. Tropes and metaphors cat- 
aracted from his lips and fell upon 
receptive ears. His suspenses and 
pauses may have been histrionic, but 
they were not labored. In the exer- 
cise of his talents he used rare judg- 
ment. His enemies knew their myth- 
ology; and so he never gave them the 
chance to picture him as Thersites. 
Conscious of his lameness, he in- 
dulged sparingly in his mordant wit 
and stinging invective. Speaking did 
intoxicate him, but he always made 
sure that his audience was in the 
same stage of intoxication. He was 
sincere; every one who heard him 
was convinced that he believed what 
he said, and most were persuaded 
that they believed it, too. Above all, 
he had that elusive and indefinable 
quality which for want of a better 
name we call charm. 

About these traits of Prentiss, 
Dr. Dickey has written three absorb- 
ing chapters—“Prentiss the Orator,” 
“Prentiss the Lawyer,” and “Prentiss 
the Man.” And as a whole this is 
a competent, well-documented and 
readable biography. One may wish 
that there had been less of Prentiss 
the politician and more of Prentiss 


the advocate. But perhaps that is 
merely the lament of one who, dur- 
ing a Mississippi boyhood, was nur- 
tured on the traditions that emanate 
from the fame of Seargent S. Prentiss. 


WALTER P. ARMSTRONG 
Memphis, Tenn. 


Systematic POLITICS. By 
Charles E. Merriam. Chicago: Uni- 
versity of Chicago Press. $3.75. Pages 
xiii, 349. 

When I first began to read this 
book I decided that it was dull. Be- 
fore I finished it I decided that it 
was I who had been dull to have 
had such a thought. 

The eminence of Professor Mer- 
riam and his competence to write 
such a book are beyond question. 
The quantity and quality of his writ- 
ing on the science of government 
and his standing with his colleagues 
are beyond question. In addition, 
he has had many years of practical 
political experience. He made a 
study of Tammany Hall, has been 
advisor for several mayors and has 
served on the City Council of Chi- 
cago, besides being connected with 
many other agencies of public ad- 
ministration. 

The present book falls under 
several heads. It deals first with the 
roots of government, of which there 
are, and always have been, many 
forms of private government, such 
as the family, the church, the labor 
unions, the social or racial groups, 
and others. They all seek ends and 
exercise controls similar to those 
sought and exercised by public 
government. 

There are the ends of govern- 
ment; external security, internal or- 
der, justice, general welfare and free- 
dom. As a practical matter the state, 
any state, must give at least lip-serv- 
ice to those ends if it expects to en- 
dure. All governments in recorded 
history have more or less done so. 
The possession by the state of a 
monopoly of might is not enough to 
guarantee its existence. The state 
must, of necessity, combine both 
might and right. It is obvious that 
justice, general welfare and freedom 
are impractical without external se- 
curity and internal order. There 
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must be government which selects at 
each moment of conflict the tempo- 
rary priority among these ends. 
Finally, however, government, even 
absolute government, is inevitably 
subject to check by the masses of the 
governed. 

The author discusses next the 
principal tools of government: Cus- 
tom, violence, symbolism and cere- 
monialism, rational consent and 
participation, strategy and leader- 
ship. In the long swing of recorded 
time, the tool of violence becomes 
less and less effective and less and 
less used; it tends more and more to 
be abandoned in favor of the tool of 
rational consent and participation. 
This is the cardinal reason why Hit- 
ler and Mussolini failed, the cardinal 
reason why dictators sooner or later 
must always fail. They were at- 
tempting to reverse the obvious 
trend of thousands of years. (Con- 
temporary labor leaders, please 
note.) The rapid growth of scien- 
tific knowledge and the spread of 
rapid communication have made the 
dictator as anachronistic as _ the 
dinosaur. 

Professor Merriam next discusses 
the organs of government in the fa- 
miliar divisions of the executive, the 
organs of adjudication, the organs 
of the conciliar type, and the mana- 
gerial organs, and shows in detail 
the methods by which such organs 
function. Even Hitler and Mussolini 
could not operate without some sort 
of advisory council. 

The types of associations, he 
shows, began with the family clan 
unit and proceeded through the 
civic, the feudal, the national, the 
federal, to the international. All 
forms of government except the 
democratic must eventually and logi- 
cally fail: It is naive and impracti- 
cal to base a theory of government 
upon any sort of materialistic deter- 
minism and to dismiss moral values 
from the processes of government. 

There are interesting and provoc- 
ative chapters on “Formal and In- 
formal Government,” “Stability and 
Change in Government,” “The In- 
terrelations of Political Associa- 
tions,” “The Trends of Govern- 


ment” and, finally, a soberly cheer- 
ful chapter on “The Future of Gov- 
ernment.” 

There are so many sparkling 


-_phrases in this book that it is hard 


to present it except in the author's 
own words: 

“Crowns are no longer gold but 
tinsel. 

“Rulers who do not believe in 
thinking cannot long control the 
process of thought. 


“This dark continent of justice 
is still not cultivated and civilized, 
but the chief blame rests now upon 
lawgivers and not upon adjudi- 
cators. 


“Impatience and autocracy are 
happy companions.” 


Professor Merriam takes a long 
and a broad view of the problems of 
government. He is neither a senti- 
mentalist nor a cynic as regards the 
governmental future of mankind. 
He stands back from the dishearten- 
ing confusion and takes us farther 
away from the trees, in order that 
we may behold the whole forest. He 
shows calmly and urbanely the strug- 
gle upward of mankind toward civ- 
ilized government; shows scientifi- 
cally how government is so firmly 
rooted in human needs that civilized 
government must and will persist 
(like Bergson, he shows that there is 
always order even in apparent 
chaos); shows logically how it is 
more than probable that interna- 
tional violence will finally be elimi- 
nated from this world and elimi- 
nated by sheer force of events and in 
line with the slow, inexorable curve 
of human governmental develop- 
ment over the slowly curving arc of 
history; that in the end there will 
probably result “a form of associa- 
tion where leaders no longer scream 
and curse and threaten and where 
men no longer shuffle, cringe, and 
fear but stand erect in dignity and 
liberty and speak with calm voices of 
what clear eyes may see.” 


After all, the bitterest and most 
cynical foes of democracy and _lib- 
eralism could hardly laugh off the 
considered views of a man who 
served on the City Council of Chi- 
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cago in the days of that city’s rawest 
politics. 

Putt STONE 
Oxford, Mississippi 


Tue CONFLICT OF LAWS: 4 
Comparative Study. By Ernst Rabel. 
Ann Arbor: The University of Mich- 
igan Press. Chicago: Callaghan and 
Company. 1945. $12.50. Pages lvi, 
746. 

The first volume in a most nota- 
ble series in the fields of compara- 
tive law and the conflict of laws has 
been published as a part of the Mich- 
igan Legal Studies, under the bril- 
liant editorship «x Hessel E. Ynterna. 
The author is the distinguished and 
pre-eminently qualified Ernst Rabel, 
who practiced law in Vienna, served 
as an appellate judge in civil courts 
in Basle and Munich, was a valued 
member of the World Court from 
1925 to 1928, was founder and the 
director of authoritative institutes of 
international and comparative law 
on the Continent, was driven from 
his high posts in legal scholarship 
by “the Nazi insanity,” and was 
brought to this country by the Amer- 
ican Law Institute to continue here 
his monumental studies and expo- 
sitions. 

His first volume contains a com- 
prehensive introduction as to the 
literature, underlying concepts, and 
source materials, as to the conflict of 
laws affecting private international 
rights, and deals with the legal prob- 
lems of what may be termed family 
relations, such as the personal law of 
individuals, marriage, divorce and 
annulment, and parental relation- 
ships. Dr. William Draper Lewis of 
the American Law Institute and Dr. 
Yntema of the University of Michi- 
gan contribute significant forewords. 
A second volume, said to be well un- 
der way, will be concerned princi- 
pally with the conflict of laws as 
to foreign corporations, torts, and 
contracts. 

The authoritative and practical 
character of Dr. Rabel’s scholarship 
gives to his work a clarity and use- 
fulness not ordinarily found in its 
field. Practicing lawyers will find it 
readable and interesting, both as 


e December, 1945 + Vol. 31 657 








“Books for Lawyers” 





to Anglo-American and foreign law. 
The issuance of the first volume of 
these brilliant studies is hailed with 
delight by legal scholars and by all 
who are concerned with the devel- 
opment of law among the Nations. 
Americans have cause for just pride 
that one of their great universities 
provided the agreeable haven and 
the resources for the prodigious re- 
search and the independent scholar- 
ship which entered into the writing 
of this work—reason for pride also 
in the fact that it was published in 
America. 


Tecrno.ocists’ sTAKE IN 
THE WAGNEP. ACT. By M. E. 
Mclver, H. A. Wagner, and M. P. 
McGirr. Chicago: American Society 
of Engineers. 1944. $4.00. ($2.00 
paper-bound). Pages 260, with 
appendix. 

This book is one which it should 
never have been necessary to write 
in America. It was, however, made 
necessary by governmental action. So 
we have it a part of the persis- 
tent efforts of the technological pro- 
fessions—notably engineers, chemists 
and architects—to escape the destruc- 
tion of their independent status and 
their absorption and subordination 
into the “units” of the class-con- 
scious, “rank-and-file” wage-workers 
contemplated by the collectivism of 
the National Labor Relations Act. 
Although this uphill struggle in be- 
half of the unity and integrity of 
professional status, in spite of a hos- 
tile statute and its administration, 
has been waged by the technologists, 
it should have been the active con- 
cern of all of the professions, in- 
cluding law and medicine, both of 
which are menaced by the same phi- 
losophy rampant in other forms of 
legislation. 

Nevertheless, this is a book about 
law and: procedures—not propaganda 
for a point of view. It favors rather 
than opposes collective bargaining 
for professional engineers and other 
technical employees of private indus- 
try; it does not attack the Wagner 
Act or demand its repeal. On the 
contrary, it appears to have been 
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designed to help technologists get 
along under that statute and make 
the best of their lot under a law 
which is applied to split these profes- 
sions, assign to the “capitalist” or 
“employer” class the members in the 
higher brackets of earning-power, 
and crowd all the others into the 
ranks of mass unionism. The book 
errs on the side of quoting far too 
much from the intricate rulings of 
the NLRB as to the “rights” (if they 
can be called such) of professional 
workers and the conditions under 
which they can be “exercised” (sub- 
ject to administrative discretion) . 
The authors meant their volume 
to be practical and useful (and it is), 
but on every page there inevitably 
sticks out the unreason and injustice 
of the arbitrary, un-American things 
which the Wagner Act inflicts on the 
technical professions—things in no 
way essential to its avowed purposes 
of guaranteeing the rights of labor 
to organize and bargain collectively. 
The organized professions are -of 
course continuing their stalwart and 
undaunted efforts to obtain amend- 
ments of the statute and also the re- 
laxing of its interpretation and ad- 
ministration, so as to clarify and pre- 
serve the independent status of the 
professions. The significance of what 
is taking place, while thousands of 
professional men and women are be- 
ing close-herded with common labor- 
ers in voting and representation un- 
der the Wagner Act, is something 
which should startle the members of 
all professions. As Dr. Gustav Egloff, 
in his capacity as president of the 
American Institute of Chemists, is 
quoted as saying: “We seem to be 
moving toward the sort of amalga- 
mation of professional workers which 
took place in Germany.” He added 
that if “mass labor organizations con- 
trolled by working-class non-profes- 
sionals and linked closely to govern- 
ment as the means of keeping their 
members “in line” are vested by law 
with the power to dictate the work- 
ing conditions and pay for the mem- 
bers of professions, “the technolo- 
gists will forfeit their traditional 
freedom and lose their identities as 
professions.” The contest for libera- 


tion from the class-conscious con- 
cepts of the Wagner Act will go on; 
but meanwhile this book will be use- 
ful to technicians who have to live 
and work under it, and should also 
be a warning to all who cherish the 
American idea of independent pro- 
fessions. . 


Community PROPERTY 
AND TAXES. By Charles B. Col- 
lins. Berkeley, Cal.: Federal Law 
Book Company. 1945. $8.00. Pages 
XV, 294. with indices. 

With the battle as to the tax 
status of “community property” of 
husband and wife still raging in the 
Tax Court and on appeal, as to the 
validity of Section 811 (E) (2) of 
the Internal Revenue Code and 
otherwise, and with the legislative 
aspects likely to recur whenever tax 
legislation is pending (as it will be 
in 1946), Charles B. Collins of Cali- 
fornia has put together a working 
volume which will be useful in the 
“community property states” (Cali- 
fornia, Idaho, Louisiana, Nevada, 
New Mexico, Oklahoma, Texas, 
Washington). The text is well 
grounded in the current decisions 
on the subject in all courts as well 
as the statutes of the several states, 
and the suggestions for the tax treat- 
ment of community property are spe- 
cific. A supplementing service is sup- 
plied, twice a year, to subscribers 
who wish to keep their annotations 
abreast of the decisions. 


Unrrep NATIONS PRIMER. 
By Sigrid Arne. 1945. New York: 
Farrar & Rinehart, Inc. $1.25. Pages 
156. 

This is a “background” compila- 
tion as to the fourteen conferences, 
beginning with that which promul- 
gated the Atlantic Charter, and ex- 
tending through Moscow, Casa- 
blanca; Quebec, Cairo, Teheran, the 
ILO, the Food and Aviation gather- 
ings, Bretton Woods, Yalta, and the 
others, which came to climax in San 
Francisco, the Charter of the UNO 
so hopefully signed, and the Statute 


(Continued on page 669) 
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AvMInIsTRATIVE LAW —- 
“Amenability of Administrative Tri- 
bunals to the Courts”: A concise 
summary of the major questions 
concerning the appropriate function 
of administrative tribunals under 
English and American law is the 
leading article in the June issue of 
the Dickinson Law Review (Vol. 
XLIX—No. 4; pages 105-118). The 
author, Frederick G. McKean, by 
apt allusions to legal history, shows 
that the problem of integrating the 
work of governmental agents and 
bureaus with that of the ordinary 
courts of law is not new. He finds 
that at all times two basic questions 
have arisen concerning the activity 
of administrative bodies. The first 
question is whether the power as- 
serted has been legally conferred. 
The second question is whether the 
manner in which that power is ex- 
ercised conforms to the basic stand- 
ards of due process of law. “History 
teaches,” he says, “that the ‘law of 
the land’ of Magna Carta, no less 
than ‘due process of law’ of Ameri- 
can constitutional law, contemplates 
administrative procedure as well as 
To executive 
or administrative decisions confined 
within the limits of power expressly 
conferred by law, he would accord 
the full recognition given to action 
under the traditional judicial pro- 
cess. However, he recognizes that 
no administrative agency may prop- 
erly be clothed with primary legisla- 
tive power and that “legal standards 
must be observed, and should ‘not be 
violated or neglected by irresponsi- 
ble, arbitrary or capricious conduct 
on the part of any functionary in an 
English-speaking community.” 


judicial procedure.” 


The article is well annotated by 
the citation of the more consequen- 
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tial of the recent decisions by the 
United States Supreme Court, which 
have to a large extent created the 
situation, as to American adminis- 
trative law and procedure and the 
abrogation of judicial review, with 
which the American Bar Association 
has long been trying to cope and 
which has led to the reporting of the 
McCarran-Sumners bill as a consid- 
erable step toward remedy by pre- 
serving the forms and substance of 
due process and private rights. (Ad- 
dress: Dickinson Law Review, Car- 
lisle, Pa.; price for a single copy: 75 
cents). 


A rsirRATION — Usefulness in 
Disposing of Controversies—Decisions 
and Precedents: There has been and is 
a great deal of doubt and disagree- 
ment among lawyers as to the place 
and usefulness of resort to arbitration 
in lieu of litigation in court. Never- 
theless, the average lawyer in general 
practice finds many occasions when 
he has to draft contracts providing 
for the arbitration of disputes or to 
advise as to, if not take part in, an 
arbitration proceeding. Particularly is 
there an increasing tendency to pro- 
vide for arbitration where the special- 
ized nature of the subject-matter 
calls for expertness on the part of 
the arbitrator or where, as in em- 
ployer-employee relations, the labor 
organization is usually unwilling to 


agree to any machinery whatever for 
the settlement of disputes unless the 
mode of appointing the supposedly 
impartial arbitrator assures that his 
“attitude” will be sympathetic 
towards labor’s demands. In any 
event, the precedents and the prac- 
tice in arbitration have becbme a 
part of the lawyer’s paraphernalia 
even though law in the long-ac- 
cepted sense is not largely a com- 
ponent of it. The magazine known 
as Arbitration, published by the 
American Arbitration Association, 
specializes in summaries of the new 
arbitration laws and the decisions of 
courts and of arbitration boards, as 
well as in standard clauses and other 
material which is useful for contract 
draftsmen. In the July-August issue 
(Vol. 8—Nos. 7-8; pages 2-4), arbitra- 
tion as “An Asset to the Lawyer” is 
presented by John T. McGovern, new 
chairman of the Committee on Arbi- 
tration in the Association of the Bar 
of the City of New York. (Address: 
Arbitration Magazine, 9 Rockefeller 
Plaza, New York 20, N. Y.; price for 
a single copy: 25 cents.) 


Arrorney AND CLIENT: 
“Wills—Presumption of Undue In- 
fluence: Attorney as Testamentary 
Beneficiary”: A comprehensive com- 
pilation of the cases on the above 
subject is in the September number 
of the Cornell Law Quarterly (Vol. 
XXXI—No. 1; pages 80-89). The au- 
thors (Harry Hazelwood, Jr., and 
George J. Thompson) declare that 
“There is a compelling necessity that 
the law relating to undue influence 
be clarified.” Their useful analysis of 
the contradictory and confusing de- 
cisions confirms that need. (Address: 
Cornell Law Quarterly, Ithaca, N. Y.; 
price for a single copy: $1.00). 





_Editor’s Note: 


Members of the Association who wish to obtain any article referred to 
should make a prompt request to the address given with remittance of the 
price stated. If copies are unobtainable from the publisher, the JOURNAL 
will endeavor to supply, at a price to cover the cost plus handling and 
postage, a planograph or other copy of a current article. 
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Carriers — “Railroad Land 
Grant Rates—1850-1945” : Aninterest- 
ing and informative article, entitled 
as above, as to the background of the 
recent movement in Congress to re- 
peal railroad rate concessions to the 
federal government, is in the August 
issue of The Journal of Land + Pub- 
lic Utility Economics (Vol. XXI—No. 
3; pages 207-222). David Maldwyn 
Ellis, assistant professor of history in 
the University of Illinois, is the 
author. It appears that, as a result of 
the rate concession clauses contained 
in the original land grants made to 
railroads in the middle of the 19th 
century, the federal government dur- 
ing the current war years has been 
saving about a quarter of a billion 
dollars annually in the cost of trans- 
porting troops and military property. 
The movement to repeal these pref- 
erential rates has been supported, not 
only by the railroads and railroad 
labor, but also by the Interstate Com- 
merce Commission. The main argu- 
ment for repeal, as summarized by 
Professor Ellis, is that since the 
federal government is the largest 
shipper, a rate preference to it shifts 
an unfair burden to the smaller, non- 
governmental shippers. The pro- 
posal for repeal arose in 1938 also 
as a method for alleviating the finan- 
cial difficulties of the railroads. The 
author anticipates that the fight for 
repeal will be intensified in the post- 
war period when the decline in gov- 
ernment traffic will not only cut the 
revenues and earnings of the carriers, 
but will make it easier for the govern- 
ment to give up its preferred posi- 
tion. (Address: The Journal of Law & 
Public Utility Economics, 121 South 
Pinckney Street, Madison, Wisc.; price 
for a single copy: $1.50). 


Cw PROCEDURE — “Equity: 
A Visit to the Founding Fathers”: 
An article entitled as above, by Pro- 
fessors Garrard Glenn and Kenneth 
Redden of the University of Vir- 
ginia Law School, is in the Septem- 
ber issue of the Virginia Law Re- 
view (Vol. 31—No. 4; pages 753-783). 
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‘der. 


Although discussing the background 
of our equity process in terms more of 
men than of theory—that-is reminis- 
cently as to the early Lord Chan- 
cellors—the exposition containsmuch 
of present day usefulness. As the au- 
thors point out, modern procedural 
reforms have not wiped out the 
sharp distinctions which in earlier 
times existed between law and 
equity. It is still of considerable le- 
gal importance that equity acts in 
personam and can shape its decrees 
to do “more perfect justice.” The 
article makes good reading for the 
month in which takes place the cen- 
tennial of the first publication of 
Lord Campbell’s Lives of the Chan- 
cellors, on December 15, 1845, com- 
memorated in our November issue 
(31 A.B.A.J. 547, 574). (Address: Vir- 
ginia Law Review, Clark Memorial 
Hall, Charlottesville, Va.; price for a 
single copy: $1.25.) 


Commerce—“Full Employment 
and Freedom in America”—“Relax- 
ing the Controls”: The contents of 
the current issue of The Freeman 
(Vol. II—No. 2; pages 1-32) do not 
deal directly with the law or law 
practice, but the matters discussed 
have a great deal to do with the fu- 
ture of law and lawyers and with the 
future of government by law under 
a competitive free-enterprise society 
which permits an independent pro- 
fession to function and flourish. The 
authors are, respectively, the sternly 
factual Virgil Jordan, of the National 
Industrial Conference Board, and 
Henry Hazlitt, authoritative member 
of the New York Times editorial 
board. In an age when pamphlets 
commensurate with the national 
emergency are rarely written and still 
less frequently read by numbers of 
people, these keen observers and 
scholars have produced a challenging 
brochure which lawyers and other 
citizens should obtain, read and pon- 
(Address: The Freeman, 725 
Venice Boulevard, Los Angeles 15, 
Cal.; price for a single copy: 25 
cents) . 


ComMERCE—“Statutory Regula- 
tions in the Carbon Black Industry”: 
Asignificant assembling of the stat- 
utes, decisions, and regulations, con- 
cerning an important but little-dis- 
cussed American industry, is in the 
October issue of the Tulane Law Re- 
view (Vol. XX—No. 1, pages 83-97), 
from the pen of Leslie Moses, for- 
merly of the Louisiana Bar. The back- 
ground, nature and history of the 
business precedes an analysis and 
comparison of the statutes, decisions 
and regulations, in Texas, Louisiana, 
Arkansas, Oklahoma, Kansas, Wy- 
oming, and other states. (Address: 
Tulane Law Review, New Orleans, 
La.; price for a single copy: $1.00). 


Conrracts: Compensation for 
Terminated Fixed-Price Supply War 
Contracts”: The purpose of this dis- 
cussion in the August issue of the 
Michigan Law Review (Vol. 44—No. 
1; pages 1-44) is, in the words of the 
author, Edward S. Feldman, of the 
Illinois Bar, “to explain the methods 
of obtaining fair compensation for 
charges which have been incurred by 
war contractors, whether they are 
prime or subcontractors.” ~Part I is 
similar to the usual type of intro- 
duction in law review articles on war- 
contract termination, in which are 
noted concisely the dimensions of the 
problem especially in relation to re- 
conversion, the pre-World War II 
experience, the “Tools for Termi- 
nations”, some important definitions, 
and the significance of the provisions 
of Section 6 of the Contract Settle- 
ment Act of 1944. In Part II, the two 
principal methods of settlement of a 
partially or totally cancelled war con- 
tract—“by Negotiation (Agree- 
ment)” and “by Formula (Determi- 
nation)”’—in both accounting and 
legal aspects, are comprehensively 
outlined. Following discussion deals 
with subcontractor’s charges, interest 
onterminationclaims, “no-cost” settle- 
ments, and the effect of contract ter- 
minations on renegotiation. Such 
matters as property disposition, com- 
pensation for  cost-plus-a-fixed-fee 
contracts, interim financing, legal re- 
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view of settlements, and various other 
cullateral matters vital to the settle- 
ment of war contracts are stated to 
be outside the scope of this article. 
(Address: Michigan Law Review, 
Ann Arbor, Mich.; price for a single 
copy: $1.00) . 


C ORPORATIONS — “Legal Char- 
acteristics and Consequences of Vot- 
ing Trusts”: The status of voting 
trusts, and particularly their conse 
quential aspects, as reflected by re- 
cent decisions, are reexamined in the 
leading article of the July number 
of the Washington Law Review (Vol. 
XX—No. 3; pages 129-149) The 
author, who is J. Gordon Gose, of 
the Washington State Bar, finds that 
the preoccupation of early decisions 
with the’ basic legality of the voting 
trust device delayed until recent 
years consideration of the details of 
the relationship. He suggests that 
the courts and legislative bodies 
seeking to interpret or regulate the 
operations of voting trusts should 
begin with a recognition that voting 
trusts are true trusts. From such a 
point of departure, he believes, more 
uniform and consistent decisions will 
be developed. (Address: Washington 
Law Review, Seattle, Wash.; price 
for a single copy: 50 cents). 


Corporations — Rights of 
Stockholders—“The ‘Absolute Prior- 
ity’ Rule and the United Light and 
Power Case:” The conflict between 
the asserted claims of the holders of 
preferred shares of a corporation in 
liquidation, on one hand, and the 
championship of some participation 
by the holders of common stock, in 
spite of charter provisions to the con- 
trary, as insisted on by the SEC and 
the Supreme Court, on the other, 
was to a large extent resolved by the 
decision in the Otis and Company 
case, 323 U. S. 624 (1945), which 
gave judicial approval (with Chief 
Justice Stone and Associate Justices 
Roberts and Frankfurter dissenting) 
to a method of recognizing common 
shareholders contrary to the “abso- 
lute priority” rule. Chief Justice 


Stone characterized the Commis- 
sion’s method as “peering into the 
future with almost clairvoyant per- 
cipience”. Many angles of the con- 
troversy are reviewed in factual de- 
tail in a “note” in the September 
number of the Virginia Law Review 
(Vol. 31—No. 4; pages 928-935) ; the 
author concludes by saying that “For 
the present it is sufficient merely to 
note the latest inroad by the liberal- 
minded Supreme Court upon the 
sanctity of invested capital”. (Ad- 
dress: Virginia Law Review, Char- 
lottesville, Va.; price for a single 


copy: $1.25). 


Courts — “Mr. Justice Burton 
and the Supreme Court”: The per- 
sonality, background, performances, 
and animating philosophy, of a new- 
comer to the Nation’s highest Court, 
are of interest and importance to 
practising lawyers throughout the 
country. In the leading article in 
the October number of the Tulane 
Law Review (Vol. XX—No. 1; pages 
1-21), Professor Ray Forrester, of Tu- 
lane University, writes incisively and 
factually of the many-sided career 
and high-minded public service of 
the newest appointee, for the pur- 
pose of trying to “classify” him with 
respect to the principal quasi-legisla- 
tive issues which come before the 
Court. 


This is not Professor Forrester’s 
first attempt, by similar technique, to 
forecast how a newcomer to the 
Court will vote, according to a prog- 
nosis of “attitude” rather than expe- 
rience and qualifications identified 
with the performance of the judicial 
function. (See “Mr. Justice Rut- 
ledge—A New Factor”, 17 Tulane L. 
Rev. 511). He there maintained that 
“judicial results may be predicted 
as well, in constitutional cases, by a 
detailed study of the personalities 
and performances of the individual 
judges deciding the case as by a study 
of judicial precedent.” Naturally, 
such an emphasis upon “attitude” 
does not place much stress upon the 
desirable factor that some members 
of the Court shall have had expe- 
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rience in judicial work, in either the 
Federal or state courts. As to the ef- 
fect of Mr. Justice Roberts’ retire- 
ment upon the present alignment in 
the Court, Professor Forrester says 
that “it is the opinion of the writer 
that Justice Burton will take the 
place approximately of Justice Rob- 
erts,”; also, that “it would be a great 
surprise, from his background, if Jus- 
tice Burton should favor the relin- 
quishment of a substantial portion 
of judicial supremacy”. 

To some practicing lawyers there 
may be a degree of assurance from 
Professor Forrester’s conclusion, as 
to the distinguished newcomer from 
Ohio, that “On other issues his per- 
sonality and record are such that the 
writer would not now venture to pre- 
dict his performance with as much 
confidence as that indicated with ref- 
erence to Mr. Justice Rutledge in an 
earlier article of a similar nature.” 
Other lawyers may be disposed to 
prefer and accept Former Governor 
John W. Bricker’s appraisal of Mr. 
Justice Burton, as published in 31 
A.B.A.J. 558. (Address: Tulane Law 
Review, New Orleans, La.; price for 
a single copy: $1.00). 


Hussanp AND WIFE—Testi- 
mony of Spouse as to Non-Access— 
“The Abolition of the Rule in 
Russell v. Russell”: The impact of 
war conditions upon the precedents 
of English law is pointedly drawn in 
a report of the Ontario Commis- 
sioners to the Conference of Com- 
mjssioners on the Uniformity of 
Legislation in Canada, which is pub- 
lished in the August-September issue 
of The Canadian Bar Review (Vol. 
XXIII—No. 7; pages 536-554). The 
report recommends an addition to 
the Uniform Evidence Act to pro- 
vide that a married person shall be 
competent to give evidence that he 
or she did not have sexual inter- 
course with the other party to the 
marriage at any time before or dur- 
ing marriage. The effect of the 
recommendation would be to abol- 
ish in Canada the rule of Russell v. 
Russell [1924] A.C. 687, in which 
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the House of Lords held that neithe1 


husband nor wife may give evidence 


} 


to snow non-access ol the other 


spouse for the purpose of bastardiz 


ing offspring born after marriage 


] 


1 
nat decision 


he report assails 
both as an incorrect deduction from 
earlie. precedents, and as unsound 


from the viewpoint of policy, in that 


it bars logically relevant evidence 
where no compelling social considet 
ations demand its exclusion The 
hardships imposed by adherence to 


the rule in Russell v. Russell in pro 


ceedings arising out of domestic dis 


] } t} 


locations caused by the war art 


stated as follows There is little 


doubt that practically its chief im 


pact 1s in the field of divorce where 


it prevents a husband from testify 


ing, for example, that he was I1n 


China for ten years, during which 


time his wife had five children. That 
cause ol the 


is the immediate 


sugges 


tion to ameliorate the rule in favo 
of soldiers, etc., on active service 

(Address: The Canadian Bar Re 
view, Osgoode Hall Law School 
Ioronto 1, Ontario; price for a sing! 


COPY 49 cents) 


Becose rAX—“Some Influes 


of Justice Holmes’ Tl] ight n ( 
rent Law—Federal Taxation—Taxa 
tion of Instrumentalit 

United States’—An article under thi 
above title by Perlie P. Fallon, of the 


New York Bar, is in the October issu 


of the Tulane I R Vol 
XX—No | pages 6-82 I] 
author’s purpose is to examine t 
possible application of Jus 
Holmes’ jurisprudence to the prol 


lems of federal taxation. Mr. Fallon 
Hol |’ cont 


law of taxation was lar 


conclusion 1s that 
tion to the 
ly in clarifying canons of statuton 
interpretation rather than in t 


ot general 


formulation 


on the nature of taxes. The autho . 
finds that. to Holmes, the int rpreta 

tion of a revenue Stat 
sought independently n the light 


the legislation itself. The estate a 
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gift tax cases in which Holmes par 


ticipated are usefully reviewed in 


detail in the development of this 
thesis. Address Tulane Law Re 
view Association, Tulane University, 
New Orleans 15, La.; price for a 
single copy: $1.00 


Inst RANCE—“ The 1945 Revisio? 
Laws of North Cai 
lina’: One effect of the 1944 deci 
Court 


i file 


Insurance r 


sion of the Supreme that 


insurance business conducted across 
state lines is subject to federal anti 
South 


trust laws (United States v. 


is rv 


322 [ « ah 533) 


Underwriters Association 
has been to call into 
matter of the 


question the entire 


regulation of insurance companies 


by the states. 

Dean Robert H. Wettach of the 
University of North Carolina School 
f Law, who was Chairman of the 
and revise the 
North Carolina in 
1944-1945, summarizes in the June 
of the North Carolina Law Re 
Cu Vol. 23 No. 4: pages 285 305 


Statutory 


Commission to study 


insurance laws of 
issue 


the comprehensive 


revi 
yns recommended by that Commis 
Dean 


and 


cently enacted. 


‘While a 


Insurance 


and re 
Wettach 
revision of the 
North Carolina had been 


due the 


sion 


study 


Savs 


laws ol 


long Ove! 


Supreme Court's decisions 


provided the stimulus for immediat 


action 


Among the more important 


inges under the new statutes are 


establishment of statutory bu 


ius for fixing insurance rates, th 
adoption of the New York 1943 


Policy as 


Fire 


standard policy for North Caro 


Standard Insurance 


ina, the 


adoption of new standard 
iluation and non-forfeiture laws 
yverning life insurance, and _ the 


mposition of a flat two per cent 


sross premium tax on all insurance 


mmpanies, domestic and foreign, 


Address 
North Carolina Law Review, Chapel 
Hill, N. ¢ 


»perating within the state. 


price for a single copy 


Ix PERNATIONAL LAW 


The 
United Nations: Ou 


Challenge 
One of the most competent and com 
prehensive expositions of the United 
Nations Organization, its Charter 
the steps which led up to its forma 


h con 


tion, and the problems whi 
front it, is in the September numbe 
(Vol. 31 
with G. Hay 


den Rayner, presently of the Depart 


of the Virginia Law Revie 


No. 4; pages 838 912 


ment of State, as the author. Lawyers 


intormation 
itl hicl h Ol rd j 
WIth which to champion and advance 


NO will do well to 


who wish to have the 


the cause of the I 


obtain and retain this article Ad 
dress: Virginia Law Review, Cha 
lottesville, Va.; price for a_ single 


copy $1.25). 


IL NTERNATIONAI LAW —Trad 
ing with the Enemy—I Property 
Funds Control nd the 
{lien Property Custe \ lawye1 
who will be aided, or have his 


ind in¢ 


Foreign 


Lime 


saved, by lusive 


a compé tel 


analysis of the stat 


wor, provisions 
the precedents, and th past ind pres 
ent practice, on the above subject, 
will find it in the September issue of 
the Cornell Lau ( l Vol 
XXXI-No. 1; pages 1-30 

is contributed by Kenneth S. Carl 
of the New York Bai Address 
Ithaca, N.Y 


price for a single copy: $1.00 


) whi h 


ton, 


Cornell Law Quarterly 


_ ATION The Proposed 


Death Knell of Private 
Discriminatory Emplo 


tices’: Abraham Wilson, member of 


Legislative 


the New York Bar and editor of the 
Far Eastern Quart las contrib 
uted an article which significantly is 
published in the September issuc of the 


Virginia Law Revi Vol | No 
1; pages 798-810) and 


vorably on the work of the Fed 


eral Fair Employment Practices Com 
mittee during the war years, and 
advocates the creation of a perma 
nent Federal agency ith enlarged 
powers and authority leal witl 
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unfair and discriminatory employ 


ment practices. In the course of the 
exposition, reference is made to re 
cent fair employment practices legis 
lation in New York, N 


W Jerse vy and 


Indiana, and to the Supreme Court 
decisions in Railway M {ssocia 
tion v. Corsi, 324 U.S _ and Steele 
v. Louisville’ N. Ra 1Co., 323 U 
S. 192, which, respectively, sustained 
the constitutionality of a New York 
Statute providing tha no labor or 
ganization shall deny a person mem 
bership by reason of race, color on 


creed, and struck down race discrim 


} 


ination practiced by a labor union 
which was the bargaining agent for 
ill railway firemen Address: Vin 
ginia Law Review, ( k Memorial 
Hall, Charlottesvil \ price for 
a single copy $1.25 


Price ADMINISTRATION 


a: {spects of Federal R f Control” 
In the September issu he ( nell 
Law Quarterl Vol »I—No ] 
pages 68-77), John F. McCarthy 
Special Attorney wit Office of 
Price Administration scusses, after 
a general review of the applicabl 
statute and regulations, the constitu 
tional basis for ontrol of 
residential rents: co ince with 
applicable statutory quirement 
concerning general fairness and 
equity of regulations 1 the reviey 
of regulations and orders issued 


thereunder, includi: sfaction of 


the requirements fo 


process in 


such proceedings. J 1uthor’s views 
on the validity of continued federal 
control of resident rents for 
‘some” period att latior 
of the war under tl ir powers o} 
the monetary pov ynferred on 
Congress by the Constitution. are 
subject to cont Address 
Cornell Law Qua ' Ithaca 
N. ¥ price for sing ypv: S1.00 


Pusu UTILITIES fir ¢ 


IETS Some D , Prol 


fir-Freight Service’: The 


rule that a public utility may not 


lems in 


exercise undue discrimination in 
rendering its services to the public 
is basic in the modern concept of 
statutory and administrative regula- 
tion. While the rule had its origin in 
the early decisions of the English 
courts dealing with the responsibil 


call 


it has been developed and 


ities placed upon a “common 
ing,” 
refined to meet the more complex 
each 


field of 


regulatory problems of new 
enterprise arising in the 
public service. 

Theodore E. Wolcott and Wil 
liam M. Wherry of the New York 
Bar, in an article in the September, 
1945 issue of the Cornell Law Quar- 
erly (Vol. XXXI—No. 1; pages 31- 
17), consider the application of the 
rule against discrimination to the 
special 


tion of freight by air. 


problems of the transporta 
The authors 
recognize that “the air lines are just 
beginning to become true direct 
necessarily 
Never- 


that, 


common carriers with a 
limited service at present.” 
theless, it is their conclusion 
with adaptation to the peculiar ci 


cumstances surrounding air traffic, 


1c general rule against discrimina 
tory services will prevail. It i3 anti 
cipated that the most difficult prob 
lem in the process of adaptation will 
be to arrive at a reasonable balance 


between the demands of individual 
localities for air freight service, and 
trans 


restrictive economics of air 


portation. (Address: Cornell Law 
Quarterly, Ithaca, N. Y.; price for a 


single copy: $1.00). 


ORTS—“‘Diseases and Injuries to 


Health Under the Work 


nen’s Compensation {ct’”’: A review 


Wisconsin 


have 
Workmen's 


Compensation Act, in which recover 


of those cases which arisen in 


Wisconsin under the 


ies were sought by employees or theit 


personal representatives for injuries 


to health due to the contraction of a 


disease or illness not peculiar to an 


Law Magazines 


industry, is in the May issue of the 
Wisconsin Law Review (Vol. 1945 

No. 3; pages 357-373). The analyst, 
Joseph C. Owens, concludes that the 
employee should be entitled to an 
award if he produces competent med 
ical testimony to show by a “prepon 
derance of the probabilities”, that the 
origin of the disease occurred while 
he was performing services growing 
out of and incidental to his employ 
ment. (Address: Wisconsin Law Re 
view, Madison, Wisc.; price for a 


single copy: 75 cents) . 


Trusts 


Meaning of Provisions Authorizing 
Trustee to 


Invest in Common Stock of Merged 


Trust Instruments 


Investment—“Power of 
Corporation as Extra-Legal ‘Interest 


Paying Securities’”: An extensive 


and well-annotated “note” on the 
above subject is in the September 
issue of the Virginia Law Review 
(Vol. 31—No. 4; pages 922-928). Its 
starting-point is the recent decision 
of the Supreme Court of Pennsyl 
vania, In re Copes Estate, 41 Atl 
617 (1945). 


views of the meaning of trust invest 


(2nd) The divergent 


ment provisions containing such 


words as “securities” and “interest 


paying securities” with or without 
further descriptions or limitations, 
are helpfully explored, with the aid 
of the American and English cases 
The writer agrees with the Pennsy] 
vania court in refusing to uphold 
the ruling below that “interest-pay 
ing securities” comprehended com 
mon stocks where the settlor’s inten 
tion was not clearly to that effect; 
also, that since the trustee, at the com 


had 


received and held stock in the 


mencement of the trust, prop 
erly 
original corporation, the receiving 
and retaining of substantially equiy 
alent shares in the new corporation 
was within his 


(Address: Vit 
Charlottesville 


formed by a merge! 
authorized powers. 
Review, 


ginia Law 


Va.; price for a single copy: $1.25) 
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Sth Annual Meeting of 


The American Bar Association 


Monday, December 17, 10:00 A.M 8:30 P.M. Honorable John ‘IT. Barker, Kat 
(Hall of Mirrors, Netherland Plaza) (Hall of Mirrors, Netherland Plaza) sas City, Missouri 


Captain Harold E. Stassen, Sout 
- I 
Second Session ig neg ee 


THE ASSEMBLY Introduction of the n P) 


The President presidin dent 


First Session 
I he President 


Call to ordet \ddresses bv 
Honorabl I Philippe Brais Thursday, December 20, 9:30 A.M 
C.B.1 K.¢ Immediate Past (Hall of Mirrors, Netherland Plaza) 
Honorable Murray Seasongood President, Canadian Bar Asso 

President, Cincinnati B \sso ciation Fourth Session 


Addresses of welcome 


latiol } P 
' pat Honorable Forres ( Donne! The President / 


. : ] ’ enat i< ‘ 
The President of 1 Ohio Ba United States Senator from M1 Presentation of an ay 
url to a state Dar associ ) ind i 


\ssociation 


by Hono il) \\ (, 10:00 P.M. 


local ba associatlo 


a Report by Chairman of ie H 
McLaren, Seattle, Washington Pavillion Caprice, Netherland Plaza) ef Wislowts a 
Oo! eicgates as 
The Chairman of the House of D The President's Reception ing action by the Assembly 
gates, presiding Open torum—Report of Reso ons 


Committee, continued from Wed 
Annual address of the President of Wednesday, December 19, 9:30 A.M 


the Association (Hall of Mirrors, Netherland Plaza) 


nesday’s session 
he House of Dele conven 


Opportunity for offering NuUTIONS Third Session immediately on the adjo nt o 


ri t rticle \ ‘5 t HT \ 
pursuant to At I le Wield. Deadlies the morning sess ' \ < 
of the Constitution = r mbl\ 
tion of four Assembly Delegates wh ESENIEY 
Fourth Annual Meet \ for two-year term ending with ad 
ican Bar Association End 1 yuurnment of 1947 annual meeting Thursday, December 20 
Statement Concerning tl \ Address by (Immediately following 
ti ring Sls it Clark ies adjournment of the final session of 
Law Institute by Hon. Floyd 1 peeae 2” Agee the House of Delegates) 
Thompson. Chi | torney General of t United 
hom pson icago ) Stat 
ates , 
. —_ ee ee . Fifth Session 
nnouncement Dy the i O Report by the Chairman ol the : , 
. , } > ; , 
vacancies, if any, in t fT s of House of Delegates (or the Secre Phe Presiden P = 
State Delegate and Assembly D ir is tO matters requiring a Report by the Chain I 
vate m Dd the Assembly House olf Delegates t a 
Pp ntat f he wi ¢ f } wuon upon resolutions p ious 
I entation,o!r tn winnel yr thie I 
Nomination and election of Asset : : 1 ’ by the A 
bl D ' en R SS Bequest Essav prize aad )p a vp n GS 
1 elegates to fi vacal . 2 : 1 
Open Forum—Report of the Resolu Action by the Ass 
Nomination of four Assembly Del] tions Committee resolutions previou 
gates for two-year tet ling the Assembly but di 
with the adjournment of 1 O47 7:30 P.M modified by the Hous 
Annual Meeting (Hall of Mirrors, Netherland Plaza) Unfinished business 
: ew busines 
ee da saint ie eri Annual Dinner New busin 
— ‘_ oe oe eee * 92, Presentation of 1 
states in which a vacancy exists I! i Presiden slates ) 
H , Phil B members of the B G 
] 1 moral hilinr i< 
the office of State Delegate wi De _ stele ok sche ernors 
held : ss ; C.B.1 K .¢ Immediate Past 
held immediately following adjourt ’ Remarks by the incoming P 
President, Canadian Bar Asso 
"s , 
ment to fill such vacancies iation Adjournment 
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Programs for Sections 


The following Section Programs have 
been received since the November is- 
sue of the Journal went to press 


Bar Activities 


Tuesday, December 18, 2:00 P.M. 


] 


L.ovd Wright, Cha presiding 
Minutes of 1944 Annual Meeting, 
Thomas | Bat secretary 
Announcement of appointment ol 


Nominating Con 


Award 
ol Merit 
Election and ind yfiicers 
Adjournment 
Qur cove! porti nonth is 
~~ Church Hous Westminster, 
London, England I of the 
landmarks toward will turn 
inxiously the thought ind pray 
rs of the troub as ful 
her steps are take wr the setting 
ip and functioni United 
Nations Organizat » hopefully 
launched in San I sco last June 
The Execut ( ttee of the 
P) paratol Co eUNO 
is l ld iny ) ) n SCS 
sions in Church Ho r the past 
few months, and is n session 
here The 0 iriat ol 
he UNO has es S id 
quart rs in ( h re Ho 
As the full P i Commis 
sion, and later the Security Council 
ind other orga UNO. and 
nall th (,e1 mbly are 
mvened, o f meeting 
vill of necessity | zed; but 
Church Hous ntinued as 
temporary adminis ve cente! 
yf the organizationa Lies 
The p! l I ) 
Preparatory Co ve held 


Criminal Law 
Tuesday, December 18, 2:30 P.M. 


Joint meeting with Section of Judi 
cial Administration 
[his program appeared at page 
608 of the November issue of the 


Journal.) 


Wednesday, December 19, 2:30 P.M. 


Problems of Naval and Military 
Justice 

Arthur J. Freund, St. Louis, Mis 
sourl, presiding 


Addresses by: 


Thomas H. 
Advocate 


Brigadier General 
Green, The Judge 
General of the Army 

Rear Admiral O. S. Colclough, 
The Judge Advocate General of 
the Navy 


Church House 


Discussants: 

Colonel Marion R. Rushton, Di 
rector, Correction Division, Of 
fice of the Secretary of War 

Fletcher Andrews, 
Law, Western Reserve Univer 
sity 


Professor of 


James V. Bennett, Director, U. S 
Bureau of Prisons 


New business 
Election of Officers 
Adjournment 


Legal Education and Admissions 
to the Bar 


Tuesday, December 18, 10:00 A.M. 


Business session and discussion of re 


fresher courses for veterans. 


Church House-Westminster-London 


in the warume House of Commons. 
Only a yawning hole is where the 
famed House of Commons stood be- 


fore the German bombing. The 


House of Lords has been the wartime 
meeting place of the Commons and 
will be used for that purpose until 
t} 


e lower House is rebuilt. The 


throne has been removed from the 
House of Lords’ Hall, to make room 
for the influx of Labor members 
Che meeting-place of the first and 
rganizational session of the General 
\ssembly in January has not yet been 
announced; but it seems likely to be 
the Central Hall in Westminster if 
can be fitted up. 
Church House is one of the more 
xdern edifices in London, as well 
as one of the most commodious. It 
is planned as the ecclesiastics me 
morial of Queen Victoria’s 1887 Jubi 
lee. Its most striking part is the ex 
nsion, in Tudor style, built in 1896 
by Sir A. W. Blomfield. It has been 
the business headquarters and dio 
an offices of the Church of Eng- 


nd and a centre also for the whole 


of the Anglican communion. Church 


convocations are held in its Great 
Hall, where the House of Commons 
first met for a time after bombs de 
stroyed its own place of assembly. 
rhe present edifice of Church 
House was completed in 1940, and 
was formally opened by the Kir 
on June 10, 1940 


year ended, it had suffered severe 


o 
1g 


sefore the 


bombing from German planes; but 
this damage was soon restored, to en 
able the continued use of the build 
ing for special uses as well as for 
those for which it was planned and 
erected. 

We offer the portrayal of Church 
House on our cover, as symbolizing 
in a sense the historic structure in 
which the delegates from many lands 
are coming to grips with the accumu 
lating problems which are creating 
anxiety for the world’s peace. Ameri 
can lawyers will be most hopeful that 
the news from Church House and 
other meeting places in London, dur 
ing December and January, will be 
auguries of the strength, solidarity 
and effectiveness of the United Na 
tions Organization. 
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McGrath >| Provi 


J. Howard 
dence, Rhode Island, was appointed 
Solicitor General of the United 
States by President Truman last Sep 
tember 28 and was confirmed by the 
Senate one week later On October 
8 he was sworn in by Chief Justice 
Harlan F. Stone, thus becoming the 
27th Solicitor General of the United 
States. 

Solicitor General McGrath 1s a 


| _ | | { 
personal Iricne ma issocial Ol 


mine. I served with him in political 


fields and subsequently in confiden 


tial capa ities wl 


of Rhode Island. We have shared 


ile I was Governor 





The New Unitea 
States Solicitor General 


law ofhce in Providence for many 
years 

Mr. McGrath is no stranger to 
He has 
served under four United States At 


the Department of Justice 
torneys General; three before his 
terms as Governor of Rhode Island 

He first joined the Department 
irly in 1934 when President Roos« 


} 


t nominated him to be United 


States Attorney for the District of 
<hode Island. Upon his confirma 
tion by the Senate he became the 
yvungest United States Attorney ever 
to have served in that district, and 
it that time was also the youngest 
United States At 
torney then serv 
ing anywhere in 
the United tates 
President Roose 
velt renominated 
him for a second 
term, during which 
time he served un 
der the administra 
Attorney 
Murphy 
and Attorney Gen 
eral Jackson. Be 


expira 


tions ol 
General 


fore the 
tion of this second 
term, however. he 
resigned to seek the 
nomination for 
Governor of Rhode 
Island, in the elec 
tion of November 
1940 He was re 
elected Governor in 
1942 and in 1944 

Until his ele¢ 
tion to the office of 
Governor he en 


gaged in the gen 


eral practice of law 


in Providence and 


at the same time began a career that 


has marked him as a succe 


ssful busi 
ness lawyer. 

As wal approached District At 
torney McGrath did much to pre 
pare State agencies lor emel 
duties Since Rhode Island was an 
important industrial and Naval cen 
ter, the District Attorney was charged 


with the acquisition ol substantial 


land areas on the coast for purposes 
of national defense 

Many times during his early years 
his name appeared in private cases 
in his home state. He won acclaim 
for the handling of matters of labor 
relations for the retail industry of 
Providence. 

As the war-time Governor of his 
McGrath was praised by 


military commanders in the Eastern 


State, Mr. 


Defense area. 

Aside from organizing the state 
for civilian defense in a manner that 
in all the years of war did not draw 
a word of criticism, he found time to 
advocate and work for improvements 
in the field of social legislation \ 
firm believer in the necessity | 
further de veloping social laws unde! 
his administrations as Governor 
financial assistance to needy in 
all categories was substantially in 
creased. Outstanding in the field of 
social achievement was the establis! 
ment of a state-wide juvenile court 
t} } 1 } 


system, a reform that id been un 


successfully sought by civic, religious 


and educational leaders for a long 
time. 

This summary is intended merelys 
to sketch the factual background 
against which stands out young 
energetic, resourceful new Solicitor 


General of the United States 
[THEODORE FRANCIS GREEN 


U. S. Senator from Rhode Isl: 
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Curren 


Fourth Conference of 
Inter-American Bar Association 


Displaying rat signs ol 
cOommInY O i i \ ical 
Ba Ass la Tl i ( Tl 
ne it Sal ( ron () 
tob 2] » Octo subsid 
| Mice lines ) 1 i 1S 
( pul l i | ( pe I tt 
ot petor in 5 Dp 1oOd 
| inks » I | i 7 
yt the meeting I res 
lent Oscar Dav | dS 
iSSsOcl ion ( UJ S 
idequa \ oth 
yperated to 1 usions 
These I il l ) i 
yrdial 1 ytiON a lid ente1 
iinment 0 nd individ 
il fered by t i San 
ivO \ la del \I Va yaATAISO 
overni I TT i nbe 5; Oo 
! liplon i 
Some I TT} 
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1lLS] rael 
pening S Vi Presi 
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lus Atto ( nei 
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ent ( in off high off 
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} n Cor 5 
The res t} 
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Co s l 


and by 


na 
ana 


t Events 


tions of the various countries 


which are members of the Associ 


tion and received final approval by 


the plenary Assembly in which th 


delegates of all member associations 


sat. Ihe debates went to the merits 


ol t 


the experience in the American Bat 


he proposals and frequently, as is 


\ssociation, to the constitutional jur 
isdiction of the organization to enter 


taln a give Nn proposal 


The resolutions dealt with immi 
eration, nationality and naturaliza 
tion, taxation, administrative law, 


ymmercial treaties and customs law, 
national centers for legal documents, 


iographical indices of legal mat 


~« 


communications, industrial ec 


rials, 
onomic and social legislation, penal 


law, territorial waters and ocean 


fisheries, admiralty law, activities of 


awyers’ associations, patents, trade 
narks and copyrights, legal education 
and commercial 


comparative civil 


trusts and trustees, unification 


of commercial instruments, civil sta 


tus of persons, municipal law, post 


var juridical problems, et 


It was voted to accept the invita 


yn of the bar association of Lima, 
Peru, to hold the next conference in 
hat city 


Federal Procedure 


The Second Draft of Amendments 
» the Federal Rules of Civil Pro 
cedure has been given wide distribu 


tion and has now been under exami- 


nation by committees of many of 


he state and city bar associations, 
many members of the Bench 
Bar 

William D. Mitchell, Chairman 


f the standing Advisory Committee 


on the Civil Rules, plans to call the 


members of that committee to Wash- 
ington in the latter part of Decem 
ber to consider all reports and rec 


ommendations received. 


The civil rules have been in 
force since 1938, without amend 
ment. “Those now proposed should 


be given careful attention for the 
call 


sion of the committee very soon. 


Court may not anothe1 Ses 

Copies of the proposed draft may 
be secured by application to the Ad 
visory Committee on Federal Rules 
of Civil Procedure, Supreme Court 
of the United States Building, Wash 


ington 13, D. C. 


Appointed to Permanent 
Court of Arbitration 
Michael Doyle, ol 


delphia, for many years an indefati 


Francis *hila 


gable worker in the cause ol peac 


and good will among nations, has 
been appointed a member of the 
the Permanent 
Mr. Doyk 


served as chairman of the Geneva In 


\merican group on 


Court of Arbitration. has 


stitute of International Relations, has 
attended practically all sessions of the 
\ssembly and Council meetings ol 


Nations, World 


and man 


the League of the 


Disarmament Conference, 


other assemblies for the purpose of 


securing better understanding of in 


u 
ig 


ternational good will. 





MICHAEL FRANCIS DOYLE 
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i point of law, and of the County 


g] I to bo Court in a case as to a value which 
lo | ) been determined by the War 
S md sé iu e tcl Damage Commission not to exceed 
fice of G LO hundred pounds The remunera 
Go m and allowances of members of 
en di ( panel and otf officers and ser, 

" iy 


ints, and such other ex pe nses of the 


“ss inel as the Treasury may deter 


} 


defrayed out of monies 


Parliament 


Banh The Temple Church 


The ] pie Church has been sched 
ed as an historical monument and 
Wor Damage rk has been begun on its pt scrTva 
4H By present appearance ol the 
; . Round Church this work has been 
D tarted not a minute too soon a 
iterally, been vradua uling 
So serious 1s the additiona 
iv iused »y the fros Ol i 
it some tons ol one trol 
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Pump Court 


London Lette? 


build the South side of Pump Court 
and the Cloisters, to conform in out 
ward appearance to the style of the 


buildings destroyed during the wat 


It is said that, instead of three, ther: 


are to be five houses and, although 


the exteriors will follow closely the 


old style, the interiors are to be en 


tirely modern and with 


supplied 


lifts. It may well be that, eventualls 
something on these lines may be 
done but these are early days for 
positive statements. Many tentative 
suggestions have been made from 
time to time concerning reconstrus 


tion, but if “controls” are to remain 


j 


is has been Suggestica 


pro 


] , 
ISUTCIY Yai 


or hive years 


ind the general re-housing 


vramme continucs Its it 


. - . , 
there will be plenty ol time to decide 


final layout of the Tem; 


upon a 


The immediate problem is to find 


temporary accommodation and, at 
the time olf writing, the position 
no better than it was when the wal 


irope came to an end In fact 


lar more serious as many barriste: 


ire returning to practice and the 


vected abnormal influx of new 
den » the Inns of Court has a 
adv started One custom 


should be resumed as early as pos 


ble is the method of keeping teri 
Hall 


ining in Dut two ol 


and the Middle lemple Ha 


I 

iInusab! J mn ii i ! pos 

» O ymme these difh tl 

ould Stl 5 l provit ) ) 
ng the necessa food for 

ne iit it present V ) 
ip DroOpo ) 

I le » 
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Mark H. 
Te Xas 


Gartne? 


Prepared ij Con mittee f Pu 1li ns, section of i] ixalion 
Johnson, Chairman, Ne York Cit Williar 1. Blak Dallas, 
Howard O. Colgan and Martin Roeder, New York City, Allen 
Washington, D. C., and Edward P. Madigan, Chicago 


on the first $2,000 
he new tax law 


is reduced trom 


President on Novemb Ss 949 
U to 16.15 on the next $2,000 
the House and Ser yn S i : 
. m zz to 18.05! eu The top 
very quickly compromised the I : : ; 
. racket over $200,000 is reduced 
ferences in order to ‘ . 
; ym 9] to 83.6 Phe maximum 
effective on January | Y46 J : 
ss ill rate of normal tax and surtax 
measure 1s contessedly o1 : ; 
i . 5 educed trom the present Qi) to 
legislation until Cor 
“s") 
sider a program for a ) yn . : 
r Ss ‘ Effective lat All of these 
overhauling of the iX § tu iu 
inges a effective for taxab 
ing 1946. Neverthe ss. the nev \ : 
7 : a irs Deginni!l after Decembe1 | 
contains substantial tax 1 ; re ; : 
; ae J ; 1945. In other words, the final re 
or botn individuals ma corp 
: a yp : irns for the year 1945 are to be com 
ations, and includes special reliet pro ; ; 
, ited under the old law. Neverthe 
visions for serviceme! ind veteral , . 
ess, fiscal! Veal taxpayers OD tin pal 
if the benefit of the tax reductions 


1 vear beginning in 1945 and end 
Phe tax reduction ry individuals ng in 1946. A tentative tax 1s first 
ee, ee _ —— : ; 
was accomplished by chang ' omputed under the old law, and a 
] ™ jeitinte wetme nc ; 
normal tax and surtax im cond tentative tax is computed un 
a change in th - _ der the new law Phe tax due is com 
Vormal tax ex f Und puted by prorating these tentative 
present law, an individ entil taxes in proportion to the number of 
| 
to only 3500 exemp rr nol lays in the taxable year before Jan 
tax, ITTeS pect ve Ol 3 ui statu iry | 1946, and after Decembe1 
or the number of his ndent 1945 
For 1946, the exemptions ! nor Optional ta New rat tabies 
tax are the same as that I surta ive been prepared under Supp 
i i ii 
viz., 9500 for the ta dIVUU ! mt T to reflect the changes in rates 
} , f the Jatt n 
us Spouse 1 . ) ) + il exemptions 
income or if a a } li? Th \ holding 
1 ¢r : } ndent 
and $500 for each dependet ym wages paid on or after Januar 


Norr 


this reduction of it ) subject tables. which reflect the changes in 

norma! tax, the norma! ta» d ites and exemptions 

by 5°”. The present ra : 

fore reduced to 2.85* ll. Corporations 
Surtax ile I formula for co { [ { The most ir 

puting “‘surtax net income” 1 ill tant corporate feature of the new 

unchanged ihe ra ) iS S e repea ) xcess prohts 

duced in two steps. First, the rat tax for taxable irs beginning afte 

on all brackets are reduced by thre December 31, 1945. For fiscal year 

percentage points. Second, the ta ) ixpayers, a partia duction of t 


670 


1S provided lor taxable ye 


ning in 


1945 and ending in 


tentative tax Is first ymputed u ide) 
the old law. This tentati i 1S 
then multiplied by 1e¢ number of 
days in the taxable a ) ) Jan 
uary |. 1946, and divided ) the 
number of days in ib al 

Despite the repea yi t rhe 
complexities of the pronts tax 


law must be 


borne fo in 
l'axpayers may avai 
Carry backs OL UunuUsée 
credits from 
ol 1944 Ol! 


Phe carry-back may be used 


1945 


taxable year beginnu ) 


uary 1, 1947. But 


ible year beginning in 1946 


ing in 1947, the unus 


credit must be mul 
number 
prior to January I, 194 


number of da 


il tax rates, wn S i 

15 o 24 
lhe surtax 1 S 

creased from their present 
Au 16 to ob‘ i4 | 
tax net income 1S no »\ 
, 

e tax 18 O UuUpo!l I 

| d¢ Dor 

( “= < 1po 
[| le surtax ) 


For fisca i 

dl ending lI +. 
ra dl nn i dal S 
of individuals t yu 


that normal tax 


iy have to b ) 
irs ) aus , 
I mtain no 
ct to excess pro S 
Capita 
xcess-Dronil | } \ 
f ’ 7 
' = 
nally repe Lic¢ I 
. .] 
taxes tne Capital § b 


1946, to obtain 


of days in the taxal 


S50 O00 
$75,000, 


‘ OU) 





cen 
tink 
For 
1lOV 
t1or 


ser\ 


and 


1 
ti 


O00 
OUOU 


O00 


pon 





quired to be filed. T) eclared val 


ue excess-profits tax is repealed for 
taxable vears ending ter June 50 
1946 


Special relief fro ired value 


excess-profits tax is inted with 
respect to incom i bie to wal 
oss recoveries If su ncome 18 re 
portable fon taxable year ending 
iter June 1, POF! i ilternative 
tax 1s permitted, This tax is the tax 
omputed without nclusion of 
this mconnye p Ss t the po! 
tion of such incon h would 
have been subject to the tax 


lil. Servicemen and Veterans 


lwo types ot re i corded to 
members ol th irn rorces The 
first relates. to t ymputation ol 
tax upon servi pa I} second 
provides for a defe f tax witl 
respect to income ¢ before en 
tering the Service 
Exemption Prion 
to the 1945 Act emen were 
entitled to exclude ) nsation to 
ictive service up to Ss (0) pel veal 
but this exemptior d only ) 
taxable vears beginnu atter De 
cember 51, 1945 I rovision 15 
unchanged for co ed officers 
For non-commissio1 servicemen 
however, there sl i fiat exemp 
tion of all compe! I ro! ic 
service before the t ! mm ot the 
ar as proclaimed President 
ind this exemption roactive to 
ill taxable vears beg ifter De 
RULE 2 
Rule 2 of the Rul | Standards 
provides | 1s ot 
law list he I hicl 
is a certificat ) in mat 
be recommended to nevs at lay 
rr laymen, by its Is nly on 
basis ot the ( physi i! 
nakeup ind a i reo! ind 
he extent to awvers listed 
rein have beet ited. Ef 
rts by tl ss Ss ) yt] 
rwise secul fo iT 
ittorney listed presented 
hereby. shal] be | | round fo 
i issuing i rtit { ) comptil 
ce Oo! or m oft the 


1940. refund 


for years beginning before January 


cember 31, Claim for 

1943, may be filed before January 
1, 1947 

Deferment for veterans. The new 
law provides that the tax attribu 
table to pre service earned income fon 
any “war vear” may be postponed 
ind paid over a period of three years 
\ ‘“‘war vear” is any taxable year be 
ginning after December 31, 1939, and 
before January 1, 1942, if part of the 
became due alte) 


tax for that yea 


} 


the taxpayer entered the service. The 


deferable tax is the amount in excess 


of the tax that would have been duc 
if such earned income (exclusive of 
service pay) had been excluded from 
net income 


(pplication for deferment must 


be made before the first “installment 
date’ That date is May 15, 1946, if 
the taxpayer was released from active 


duty before December 1, 1945, Othe 
vise, the date is June 15, 1947, on the 
fifteenth day of the sixth month 
which begins after the date of release 
whichever is the earlier. One-twelfth 
f the tax is payable on that date 
and an additional twelfth every three 
The period of 


months thereafter. 


limitations for collection is sus 
pended from the time of filing the 
application until six months after 
last installment 


the due date of the 


he taxpayer is entitled to the r 
fund of any interest previously paid 
yn tax subject to deferment under 


this provision. 


Law Lists Committee 


rtificate if it has already been 


] 


Issucd 

Law List publishers are expre ssl\ 
imited by the provisions of this Rule 
n recommending or making repre 
ntations as to the purchase or us 


] 


f law lists. In its examination ol 


1945 editions and solicitory matter 
issued by publishers the Committec 
has found some publishers are violat 


ing this Rule 
their represe ntatives are 


It may be that pub 
lishers o1 
also violating the Rule orally in con 
nection with the solicitation of con 
tracts for listing. 

The Committee will appreciate 


information as to any such violations 


Law Lists Committee 








The “Know How” of 
Administrative Law 
A Post War Necessity 


FEDERAL TRADE LAW 
PRACTICE 


HENRY WARD BEER 


The author writes out of an abun 
dant experience of 25 years on both 
sides of the trial table. Seven years 
on the trial staff of the Federal 
Trade Commission; Assistant United 
States Attorney for several years; 
Special Assistant to U.S. Attorney 
General in Washington, and for 
the past several years representing 
business. 


Se & — 


Removes the blindfold 
from Administrative Law 


It Shows You: 


What Acts Constitute Unfair Com 
petition 
What Is False or Misleading Ad 


vertising 

How Contracts, Combinations and 
Conspiracies Are Judged 

Export Trade Laws Fully Treated 

Are You Qualified to Advise Your 
Clients About Prices Under the 
Robinson-Patman Act 


Step by Step in 
Administrative Law 





Gives You Every Step from the Issu 
ance of the Complaint to the 
Supreme Court 

All Steps to Take Before Answering 
the Complaint 

Full Explanction of 
Your Rights 


A GREAT LAW BOOK 


Meaty—with hundreds of 
cases to guide you 


Protection of 


leading 


Cited by the Circuit Court of Appeals, 
by the Federal Trade Commission, 
and in Respondents’ Briefs 


COMPLETE WITH FORMS 
5 | ‘ 00 


BAKER, VOORHIS & CO., 
INC. 


30 Broad St. 


New York 4 i Es 
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IS iInterestl 


ties conduct 


throughout 


freshing to 


time problems, accomplishments I i B rT Hirst of Cheve 
erally are worthy of real not Chairman in Wvoming 
In Marvland a public i committees on man 
ion program is \War readjus } rk 
war readjust ! k and ) r othce spa 
iral reform studies LN ) ; vr lawy +1 
ward, a stat rafhe cour ) I iv in California 
was held, and real n . James E. Burns o 
has b I wed i ‘ lvises S \ ) ) 
kK Dhomas | rm 1 i) TA consisting 
State Chairman oil t junior B » broadcasts ‘ 
Contcrenc Fra cis | 5 Ka i s ind ft ) s is 
mazoo, Chairman o ] 1 d in yrroced 
section ol le Sta B \I va bersh ork is 
reports that Ss ser ) 5 ) | lennessee. | IR 
trated on ir activities, such as re II] ~~ Nfemphis. St 
vVising e comy \I s tl that: ’ 
laws relating to pl rb mncerned w t i 
the armed forces, a s ces yrrocedura ) 
ung a ith ) 1 pu informatio 
No! Dakota is |] 
Junior Bar t center: snd on 
of Indiana rr ee : 
1 he ictivities cond Deena ‘ of d Fo 
voung lawvers of Ind ( 1] I 
quite extensive, und 
t Walter B. Keato of R 
State Chairman 
concerned ‘ ) ) \[ () ¢ ft 
studies, pub nforma 9 Co-Sta Cha 
relations witl Vv § s ou Yo 
court Mmprovy } i Co ] ( 
ment, and s Associa sa 
charge of } is stuc 
progran ive § S US l 
shows, ten pu : 1s cond 
! V-fiv Dia ry S ] val 
commit ) . 1 its : 
students a Ss S S rS ne news ) 
ilks to students ’ ving fo res ) 
Ca proo s ) ro D y ' , 


Junior Bar INotes 


by T. Julian Skinner, Ji 
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meeting in Cincinnat it ractice \ successful n 


aap P ct impaion has been carri 
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Conference  Phomas F. H 


Chicago is being pre 
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pared; an economic survey OL young 


iaWVCTS IS being made ind membe1 
ship work ind other ; Ss al 
under way 


Activities in 

Western States 

War readjustment, 
trafhc court k 


in N M 


iorn and 


been engaged in 


: tat Chas > 

re thev wil] State Chairman Harry L. Bigbee o 
. ; ‘ ] inovement 

vembership Santa Fe In Nevada I ng ents 
d on ive been mad for d { iin 
uurt conferences, procedu Lorn 


Aid for studies are being co pleted ind 


les va Lawyer-Veterans nbership campaign has 


nne State cducted Alan Bible of Carson Cit 
reports ac s State Chairman Trafl 
VY projects vork. includ ng plans lo il 
annals as al SscCnoo! Ito! violators 

th deferred Washington State, accordi »D 
is actively d= Dirstine, Co-S ( 


Co-Cha In Alaska the ne 
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Statement of Ownership 


had its origin during the present ad STATEMENT OF THE OWNERSHIP, 


etings. Sometimes programs 
msisting ol pan l ssions art ministration ol National Chairman MANAGEMENT, CIRCULATION, ETC., 
REQUIRED BY THE ACTS OF CON- 


itured. For instance California Charles S. Rhyne of Washington 
f radio prog s has been D. ( The publication undertakes GRESS OF AUGUST 24, 1912, AND 
F ; MARCH 3, 1933 


series Ol 


ynducted for months, and in Wash to keep those who read it informed 
; ; Of American Bar Association Journal 
ngton, D. ¢ a sel tnat pe of the nature of jUuNnLOr bar work. p blished monthly at Chicago, Illinois, for 
known as “The Law Speaks” is Its coverage is quite extensive. An October 1, 1945. 
| . ; State of Illinois ) 
irrently being broa In addi issue was recently published in Span Coenee of Cask 8S. 
yn to the foregoi irticles are ish and distributed to voung lawyers Before me, a Notary Public in and for the 
itten in some sta publica in. Mexico and South and Central State and county aforesaid, personally ap 
, : peared Edgar B. Tolman, who, having been 
m1 newspapers e Publi \merica. Sidney S. Sachs of Wash duly sworn according to law, deposes and 
Information Proeran tracted neton. D. ¢ is edito1 says that he is the Editor of the American 
Z igs i. ; ‘6 , ; Bar Association Journal and that the follow 
ide spre ad attention l is been rhe new officers of the Junio ing is, to the best of his knowledge and 
I I { 
ymmended hie] belief, a true statement of the ownership 
Oll ¢ O > . l 
Bar Section of the Florida State Bar management (and if a daily paper, the cu 
’ , > 1€ said blication 
‘8 - Association are W. W Arnold. On culation) , ete., of the aforesaid pu ‘ 
The Your e Lawyer ; 7 for the date shown in the above caption 
, =e nein indo, President; Robert Barton, required by the Act of August 24, 1912, as 
| las 5 Ol , ° 
: , Saint Petersbure, Vice President amended by the Act of March 3, 1933, em 
irs that young yugnout S hodied in section 537, Postal Laws and 
en - , ie alt tc nd ( Clvde Atkins, Secretary Regulations, printed on the reverse of this 
i ( ] \ ) ail CULT Te 
form, to wit 
ippreciate the work done by Sidney E. Shuteran, Denver, was l. That the names and addresses of the 
1 : mubl . ag y dito and 
the Conference and nderstand cently elected Chairman of | the publisher, editor, managing editor, an 
4 husiness managers are: 
1e manner i ng cor Junior Bar Section of the Colorado Publisher, American Bar Association, 1140 
. . . : , North Dearborn Street, Chicago 10, Ill 
ducted t is now | that need Bar Association. Stanley W. Prisne : 6 ; 
— Iti ¥ , we 3 nl Prisnet Editor, Edgar B. Tolman, 30 North LaSalle 
Ss bell suppl ito! ) Denver, and Wilbur E. Rocchio, Den Street, Chicago 2, Ill; Managing Faditor 
’ there is none Business Managers, ther 
The Your I ‘ regal r, were elected Vice Chairman and a . " . — ih 7 
ire OT 
nior B Co whi Secretary- Treasurer, respectively 2 That the owner is If owned by a 
corporation, its name and address must be 


stated and also immediately thereunder the 
names and addresses of stockholders owning 
or holding one per cent or more of total 
amount of stock. If not owned by a corpora 
tion, the names and addresses of the in 
dividual owners must be given. If owned by 
a firm, company, or other unincorporated 
concern, its name and address, as well as 
those of each individual member, must 
be given American Bar Association, David 
A. Simmons, President, Commerce Building 
Houston 2, Texas; Harry S. Knight, Secre 
irv. Sunbury Trust & Safe Dep Building 
Sunbury, Pa.; John H. Voorhees, Treasurer 


Bailey-Glidden Building, Sioux Falls, S.D 
ld 


INDICTMENT OF ich have taken place = peace i] That the known bondholders, mort 
WAR CRIMINALS nt : 


he United States, England, Rus gagees, and other security holders owning 
or holding 1 per cent or more of total 


France and other countries 
amount of bonds, mortgages, or other 


( 
] tering to our readers the fac curities are There are none 
4 } } \ ag s xt bo 
nly offer i! summaries of the charges against hat the two paragraphs next above 
giving the names of the owners, stockholders 
ressol ( used 1 th ficial d I t " a" i : t 
g accused and the omciai documents ind security holders, if any, contain not 
1 ‘“s onlv wu list tockholders nd security 
I and | ich authorize the Nuremberg “in _ . of stockhok — 
holders as they appear upon the books of 
i fair ana I 11 lictment and trial, the Jor KN 1S the company but also, in cases where the 
- 7 t stock he ad T s hold T rT _/ s pon 
i upor expressing an opinion upon the —— Ider « security caer appeal | 
, : the books of the company as trustee or 
SPONSIDILIIN ind i i yntroversial issues which give con inv other fiduciary relation, the name of the 
ss me I ) oO t or who S trust 
ms ! na ) I n to those lawvers to whom retro person or corpora ion fo ’ m such etce 
is acting Is given; also that the said two 
] crimes or ex post facto law paragraphs contain statements embracing 
1 = , 1 afhant'’s full knowledge and belief as to the 
ug iking are anpnorrent We have peen B ; . . 
circumstances and conditions under whicl 
g sho no t iting idmonished that men well versed in stockholders and security holders who do 
. , +} } . 
i - : 7 ‘ ippear upon the books of the compar 
imstal s I rnational law and the precede nts : . 
S trustees hold stock and securities mm 4 
If confor: se funda- may and do disagree sharply on those capacity other than that of a bona fide 
‘ . —_ ywwner; and this affiant has no reason 
S ssues jut every lawyer knows tha : 
elieve that anv other person, association 
coal re] S part tner s a vast difference between an corporation has any interest direct r 
. , ndirect in the said stock, bonds r othe 
nit Nat ppears t lictment and a < iction, and n 
¢ Un | i] nent and a conviction, and no securities thar as so stated by him 
v and 1 ason has appeared for doubting Fdgar B. Tolman 
; : “eae ee Fdito 
final outcome of th trial a 
ing etails, t 5 nis be firmly grounded in acceptable 21th day of October, 1945 
= ce: d f — . . SEAI Howard B. Brvant 
- OF jUs.1ce an alr pila My commission expires May 25 1946 
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The State Bar of 
California 
California lawvers through the State 
Bar are engaged this vear in a five 
point program for the improvement 
of the administration of justice, the 
return of 2,500 lawver veterans, and 
the planning of the first convention 
in five vears next autumn 
New ofhcers and board members 
of the State Bar who will direct the 
program are: O. D. Hamlin, Jr. of 
Oakland, president; Irving M. Walk 
er of Los Angeles, Fred E. Lindley of 
San Diego, and Frederick W. Docker 
of Fresno, vice-presidents; Arthur W 
Hill, J1 of Eureka.treasurer: and othe 
Arch G. Bailey 
of Woodland, Eugene Best of River 
side, Sidney I 
John G. Clock of I ong Beach, Hugh 
H. Donovan of Pittsburgh, Arthur B 
Herbert 
Freston of Los Angeles, Jerry Gieslet 
of Los Angeles, F. M. McAuliffe of 


board members ar¢ 


Church of Salinas 


Dunne of San Francisco, 


674 |: Bar A r 





San Francisco Julius \V. Patrosso ot 
Jerold I Weil, San 


Francisco, was reappointed secretary. 


Los Angeles 


For returning lawyer veterans, the 
State Bar of California has estab- 
ished a statewide placement 
service with a full-time director, and 
2) a program of refresher courses 
dealing primarily with recent deci 
sions and statutory changes. The 
Committee on Continuing Educa- 
tion of the Bar has arranged with two 
yutstanding instructors to give re 
fresher course lectures in San Fran 
sco, Sacramento, Los Angeles, and 
San Diego, with short law institute 
courses 1n Pp ospect in othe places as 


umstances dictate 


The State Bar is completing a 
study of the inferior courts of the 
state, has drafted suggested const! 
tutional amendments to bring order 
among these courts, and this year 
will take the State Bar findings to the 
people for further study, criticism 
ind improvement. A handbook sum 

irizing the findings and recom 
mendations will be distributed this 
onth 

Plans are well underway for the 
State Bar, in cooperation with local 
issociations, to advertise the func 
ons of lawyers in their capacity as 
idvisers before legal difficulties occur 
Emphasis is placed on “preventive 
legal advice” in a series of institu 
tional advertisements already drafted 
ind submitted to a sample of the Bar 
ry its suggestions 


\ large stockpile ol 


business of the state and local asso 


necessary 


ciations has accumulated since the 

ynvention at Yosemite in 1941. For 
the first time since then, the State 
Bar of California is in a position to 
hold its annual meeting and the Con- 
ference of State Bar Delegates: and 


iccordingly, plans are now being 





shaped to hold a convention next 


September 


HUGH H. OBEAR 


* Bar Association of the 

District of Columbia 

Ihe Fall Meeting ot Bar Asso 
ciation of the District of Columbia 
recently held at the Mayflower Hotel 
was presided over by Hugh H. Obean 


president of the Associatio1 


The guest speaker of t meeting 
which was designated as Depart 
ment of Justice Night V s Honor 


able Tom C. Clark, Attorney Genera 
»f the United States 


The annual dinner o \ssocia 
tion, honoring the judiciary, will be 


held at the same hotel on December 


I Forme Justice | 
States Court of Appeals of the Dis 
trict of Columbia, and now Secretary 
of the Treasury, Honorable Fred M 


Vinson, will be tl principal spe aker 
on this occasion 
Mr. Obear is enjoving an ut 


usually successful administration and 
is receiving full cooperation from the 
chairmen of the various importan 
committees as well as that of the 
membership of the Association. Stress 
is laid on the usefulness of the Asso 
ciation in rendering assistance to re 
turning veterans and in promoting 
the rapid restoration of post-wal 


normalcy. 
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ASHTON DOVELL 


Ofhcers elected by the Board of 
1945-1946 
ire as follows Donald ol 
Baker, President; James B. Beding 
field of Coos Bay, Vice President; 


Arthur H. Lewis of Portland, Treas 


Governors for the year 


Jame Ss I 


ind F. M. Sercombe of Port 


1, Secretary 


Bar Association of Tennessee 


On November | and 2, the sixty 


yurth annual session of the Ba 
\ssociation of 


Knoxville 


Dennessee was held 
Despite the hardships 
erowing out of war conditions under 
1 the Association and its Com 

tees had labored in the preceding 
elve months, fine accomplishment 
inder the leadership of President 
Clyde W Key, of Knoxville, 
ported in all fields of the work of the 
\ssociation 


was I¢ 


, 
The outstanding activity since 


the Com 


on War Work in its aid to 


V-E Day has been that of 


bers ol le profession returning 
ym military service The continua 
of this work is to be one of the 
itures ol the Association's 
ram for the immediate future 
I Asso m had tl IVI 
y addresses Hono! 

I ( At ) (; 

{ Sta il Ho ) 


Bar Association News 





J. S. ALLEN 


Sam Jackson, former Senator from 
Indiana 

The following were elected as of 
ficers for the year 1945-1946: Presi 
dent, J. S. Allen, Memphis; Vic« 
President—East Tennessee, Joseph A 
Caldwell, Bristol; Vice President 
Middle Tennessee, J. MacPeebles, 
Nashville; Vice President West 
lennessee, Lloyd S. Adams, Hum- 
boldt; Secretary- lreasuret 
QO. H. Smith, Nashville. 

Central Council: East 
see, Aubrey I Folts, Chattanooga 
Middle Tennessee, A. J. Doyle, 
Nashville; West Tennessee, Charles 
\. Rond, Memphis 


Thomas 


Dennes 


Virginia State Bar 
Due to the ban on conventions by 
the Office of Defense T ransportation, 


the Virginia State Bar did not hold 
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Letters to the Editor i # 
its annual meeting this year. The licensed realtors from writing deeds iz 
; Council of the Virginia State Bar and deeds of trust. It, no doubt, will 
Many a Frequent Washington B : loul i lr) 
ni 4 met on September 6, at Richmond, be some time before this litigation wi 
Visitor Says: : 
and declared the offices of president is terminated as it is being bitterly ed 
and vice-president were vacant and contested. The report showed that op 
the Council, under the Rules, was there had been one disbarment in in 
mpowered to fill the vacancies. Ash the state during the year and that ti 
ton Dovell, of Williamsburg, was yne lawyer had surrendered his in 
elected president and M. M. Long license to practice SCC 
of St. Paul, was elected vice-presi The Council approved the re¢ the 
° Ir means @ super: lent. Russell E. Booker, of Rich ymmenadation of the Committee on oO 
comfortable bedroom, a tele : 
phone offering any courtesy iond, was re-elected secretary-treas Refresher Courses whereby two of Mi 
a ams nam, Ge Capt urer. President Dovell was a former’ the law schools in Virginia would 
City’s most important build- 
ings near-by, and meals in Speaker of the House of Delegates of put on refresher courses for , 5 
the ease-enjoyment-and-appe- Virginia for the session 1936-40. He ng servicemen-lawyers 
tite-enticing 7 
LaFayette R m has been a member # the Council [ pon the recommendation ol 
4 the Virginia State Bar since the he Committee on Legal Education 
Make Advance Reservations Bi ' i 
Bar in Virginia was integrated and Admission to the Bar, the fo 
c Su 
Ihe reports for the year ending wing action was taken 4d 
HOTEL LAFAYETTE \ugust 51, trom tine several! com Resolved that the Coun 1 
16th & Eye Streets, N.W. \ittees indicated a vear of conside1 ginia State Bar re pe 
3 ; p he ‘ire State Bar eretolo 
WASHINGTON, D.C able activity, particularly on the part ban bi aa ee ee ee “4 
ee e : < : taken, that it 1s opposed iny reaut 
A JEFF FORD ENTERPRISE ~ the War Service Committee and sae t} t me 
On in il¢ $Stanaaras I 1GMISSIoOr 
{ the District Committees through to the Bar in Virginia 
nut the state which are required to The Secretary's repo 
1 
nvestigate complaints against atton that approximately 700 of 2450 
s and unauthorized practice of active members of the Virginia State 
WILLIAM F, SEERY i} by laymen J reports showed Bar had participated I \ 
aaa, . « . i suit was in progress in th Forces and that thirteen activ 
70 Pine St., N. Y.C. 5, N. Y. 
( R ( mona ) restrall ers had made th Sa if Justi 
Staff Trained and Experienced in the Block 
Curia 
Doug 
Frank 
F. B. I. ode 
7 a - eee et i Keecd 
Integrated Investigative Service for a Retle 
Attorneys : one 
lad 
étiers lo the 1L0rS = 
‘ *Cose 
T e PR 
AT N bd x N . 
NVENTIONS e f The Edi Vote—While the sen M 
ABOF A ? MIRALT lt LIT septemD 945, issue, on Rosenthal quotes [rol yur Opinii 
ig 190, the following paragraph No. 268 should, in ord » DE Tully , 
| pears in the course of an opinion inderstood, be read bet Pr 
. = . I 7 
| The - Professional | s Committe ceding and succeeding paragraphs, | ees 
| 3 e e ei ] 
oe -¢ the Associatio! an answer Mr. Rosenthal’s 1estio 7 
: e WI —* f without hesitation. I 1V Opinion yu 
av I iS al fice ot tf court no public lack of confidence in the — 
N DAY TERHWEA SCIOS » the « t i that h ntegrity of our proiession will res rol 
9a Ay pe 2 ‘ade . ne wet oe ‘ame om our adherence to the long es = 
| D K i T 4" S ¢ y 1 ) né . lis] ed principle ynf | ) l¢ 
| N N \ > ve t 4 | le iccs ! 7 
Reference: CORN ) i client to his i ) , 
TRUST MPAN So long as ibo 1ins 
: lated, and that tl not 
PATENT LAW REPORTERS ghest standard o soft ega ; 3 
* it ym nims 4 | 
Stenotype Ccurt Reporters ssion. 1s I ) basis tor puD | 
(Faster & More Accurote : , 1s exceptions ) l 
KO nae integrit 
HERBERT 8B. SANSOM, Notory HENRY S. DRINKER 
54 NASSAU STREET, N.Y.C. 7 SS1Ol! 7 
ommittee » PP ‘ , tl 
BEekman 3-3381 lames M. Rosenti Committ 
Fthi nd Crv EVES 
ee Nf , 
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Letters to the Editor 


To the Editors 


Ihe enclosed tables summarize the 
work of the Supreme Court in 89 I 
ed Adv. Ops They deal with 
opinions, not judgments. For ex- 
ample, at page 738, only three jus 


tices join in the opinion, four dissent 





and two dissent in part—so it is 
scored three for and six against. But 
the judgments we greed upon, 7 
o 2 as to Ru lis] il 5 to 4 as to 
Valinskt 
ALBERT CHANDLER 
St. Louis, Mo 
\ tabulation of the erances of the 
Supreme Court 1944-5 in 89 L. ed 
Ady Ops 
Author Court's o 
Author concurring 
Author dissent 
Cc rred w 
e a 
e senting nior 
ssented without ep 
Not Sitting 
Justices Total 
Biock 208 112 99 
~uriam 6) o1* 
Douglas 214 510 94 2 7 16 
Frankfurter 16710 6106 2 4 2 16 
ockson 155 5 9106 4 8 ) 9 161 
Murphy 171 613105 2 6 | 16 
Reed 168 0 4126 2 1é 
Roberis 201 016 76 4 4 '¢ 
Rutledge 93 9117 6 
tone 218 2111 6 
Total 1613329193211 41 111 42 33 
*Cose at page 1405 
ia thie Ed rors 
] must encroac! i I lr Vaiu 
ible time to com] nt and thank 
ju TO! the WIS ) I 1 iI 
lligent work ) ying ) ( 
protession For ntns now you 
ave giVen Us O after an 
tner, on t al ques 
mis Of ve rl I t 
rid aspects 
Are vo g genera 
} slas ) 
I rr Ora yme re 
ionaries a g ing 
s see no 


Concur in result 
Dissent in all or part 
Not sitting 
Justices Opinions 
910'0/;0 43 
g10/0/1 4 
710'0/2 1 48 unanimous 
811/0/0 10 
810/\1/0 18 
741/0/1 3 
540'°13 2 33 one against 
740,2/0 14 
7412\0'0 4 
7hil1io 1 
640\/2 1 3 
540/'2\2 1 
4401213 1 
442'1/3 } 25 two against 
6]0|3/0 9 
643/\;0/0 2 
642/1/0 2 
641/);2/0 1 14 
5490/3 6 
Ssati2i1 1 , 6S three against 
540\'4/0 26 
511/3/0 3 
5413/,1/0 ! 
514.0/'0 ] 31 four against 
44114 o 2 2 five against 
370 6'0'8 1 Six agains! 
Total 161 cases 
A, cases ot pages 78 and 1029 
B, case at page 738 
Let the good work go on,—and on! 
How about the coming Convention? 
he program ought to present some 
»f the recognized leaders of thought 
in the various fields of action, whos« 
iddresses will be epoch-making 
And what about the circulation of 
the JouRNAL? It ought to reach the 
lesk of everv iawver in the nation 
yn-members as well as members 
More power to your arm! 
FRANK G. TyrRREL! 
Los Angeles 


Concur in opinion 
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HE GETS 
ALL THE BREAKS... 
HE HAS A ROOM 
AT THE HOTEL 








EDWIN H. 


Examiner and Photographer of Questioned Documents 


HANDWRITIN 
GRANITE BUILDING PITTSBURGH 


Office and laboratory completely equipped with modern optical, chemical, and photo 


graphic apporctus to demonstrate the facts 


written and typewritten documents, and 


Over thirty yeors experience 


FEARON 
G EXPERT 


22, PA. Tel. ATlantic 2732 


in connection with questioned hand- 


to prove these facts in court 











HERBERT J. 


Examiner and Photographer of Questioned Documents 
HANDWRITING EXPERT 


100 NORTH LA SALLE STREET, CHICAGO 2 
George B. Walter, Associate 
“Thirty Years Experience” 


WALTER 


CENtra] 5186 
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RATES /0) cents | 

sertion 

ble in advance. 
the 15th of 


ing mont} OT 1SSileé 
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What's the other thing we ought to do 
) 


this k hristmas § 
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WEST PUBLISHING 


INFINITE CARE — using the Judge's own termi- 


nology — Infinite care is a cardinal rule in editing 


and publishing the '‘West'’ Reporter for your state 
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other values. Promptness Expert Ind 
Key Number Annotations and Keonom 
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